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The IRS Mission

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 61.—Gross Income Rev. Rul. 99-33 multiplying the SIFL cents-per-mile rates
Defined For purposes of the taxation of fringeapplicable for the periods during which
benefits under section 61 of the Interndhe flight was taken by the appropriate
Revenue Code, section 1.61-21(g) of theircraft multiple provided in section
Fringe benefits aircraft valuation Income Tax Regulations provides a rulg.61-21(g)(7) and then adding the applic-
formula. For purposes of sectionfor valuing noncommercial flights on em-aple terminal charge. The SIFL cents-per-
1.61-21(g) of the Income Tax Regulaployer-provided aircraft. Section pjje rates in the formula and the terminal
tions, relgtlng' to the rule for valuing pon-l_.61—21(g)(5) provides an aircraft valuaf-Charge are calculated by the Department
commercial flights on employer-providedtion formula to determine the value o , i )
aircraft, the Standard Industry Fare Levesuch flights. The value of a flight is deter2f Transportation and are reviewed semi-
(SIFL), cents-per-mile rates, and terminamined under the base aircraft valuatio@hnually.
charges in effect for the second half oformula (also known as the Standard In- The following chart sets forth the ter-

26 CFR 1.61-21: Taxation of fringe benefits.

1999 are set forth. dustry Fare Level formula or SIFL) byminal charges and SIFL mileage rates:
Period During
Which the SIFL
Flight Is Terminal Mileage
Taken Charge Rates
7/1/99-12/31/99 $32.41 Up to 500 miles = $.1773 per mile

501-1500 miles = $.1352 per mile
Over 1500 miles = $.1300 per mile

DRAFTING INFORMATION temporary regulations on the treatment aieporting requirements imposed by the In-
. . _distributions to foreign persons under sedernal Revenue Code (Code). This infor-
The principle author of this reVeNUe 1Sjon 367(e) of the Internal Revenue Codenation will be used by thmternal Rev-
Kathleen Edmondson of the Office of the,nq adding final regulations under sectiornue Serviceo verify whether a taxpayer
Associate Chief Counsel (Employee Bensg7(q)  These final regulations are necess entitied to an exemption from income
efits and Exempt Organizations). For furgary 14 implement section 367(e)(1) antax. The likely respondents are large cor-
ther information regarding this revenu&,y" 45 added to the Internal Revenugorations.
ruling, contact Ms. Edmondson on (202fq4e py the Tax Reform Act of 1986, Comments on the collections of infor-
622-6080 (not a toll-free call). which affects U.S. corporations. mation should be sent to ti@ffice of
Management and BudgetAttn: Desk
) ) DATES: These regulations are eﬁectiv@fﬁcer for the Department of the Trea-
Section 367.—Foreign August 9, 1999. sury, Office of Information and Regula-

Corporations tory Affairs, Washington, DC 20503, with
FOR FURTHER INFORMATION CON- copies to thdnternal Revenue Service,

26 CFR 1.367(e)-1: Distributions described in TACT: Guy A. Bracuti, 202-622-3860 Attn: IRS Reports Clearance Officer
tion 367(e)(1). : , '
section 367(€)) (ot a toll-free number). OP:FS:FP,  Washington, DC 20224

) Comments on the collection of informa-
T.D. 8834 SUPPLEMENTARY INFORMATION: tion should be received by October 8,

DEPARTMENT OF THE TREASURY ~ Paperwork Reduction Act 1999. .
Internal Revenue Service Comments are specifically requested

The collection of information in this concerning: Whether the collections of in-
26 CFR Parts 1 and 602 final rule has been reviewed and, pending;rmationgare necessary for the proper
receipt and evaluation of public com-performance of the functions of the IRS,
ments, approved by the Office of Manincluding whether the information will

agement and Budget (OMB) under 44ave practical utility; The accuracy of the
U.S.C. 3507 and assigned control numbeystimated burden associated with the col-

Treatment of Distributions to
Foreign Persons Under Sections
367(e)(1) and 367(e)(2)

AGENCY: Internal Revenue Servicel945-1487. _ _ ~ lection of information (see below); How

(IRS), Treasury. The collections of information in this the quality, utility, and clarity of the infor-
regulation are in 8§81.367(e)—-1(d)(2)mation to be collected may be enhanced;

ACTION: Final regulations. 1.367(e)-1(d)(3), 1.367(e)-2(b)(2), andHow the burden of complying with the

1.6038B-1(e). This information is re-collections of information may be mini-
SUMMARY: This document amends thequired to obtain certain exemptions fronmized, including through the application
Income Tax Regulations by removingtaxation and to satisfy other informatiorof automated collection techniques or

1999-34 |.R.B. 251 August 23, 1999



other forms of information technology;section 367(e)(2) would be promulgated\. Outbound section 355 distributions
and Estimates of capital or start-up cosis a separate Treasury decision and that ) ) o
and costs of operation, maintenance, artexpayers could apply the provisions con- Section 367(e)(1) provides that a distri-
purchase of services to provide informatained in §1.367(e)-2T to distributionsPution under section 355 (or so much of
tion. The estimated total annual reportingccurring on or after January 16, 19935€ction 356 as relates to section 355) by a
and/or recordkeeping burden is 2,47&nd prior to the date that is 30 days aftdf-S- corporation to its foreign sharehold-
hours. The estimated average annual bifinal regulations under section 367(e)(2§'S is accorded nonrecognition treatment
den hours per respondent and/or recordre published in th€ederal Register. €xcept to the extent provided in regula-
keeper is 11 hours. The estimated numb@&he final regulations under sectiorfions. Section 1.367(e)-1 provides the
of respondents and/or recordkeepers B67(e)(1) were removed and replaceg@ircumstances under which such a distrib-
217. The estimated annual frequency ofith temporary regulations that were pubution is taxable.
responses is once. lished in theFederal Registeron August ~ The legislative history to section
An agency may not conduct or sponsof,4, 1996 (61 F.R. 42165 [T.D. 8682367(e)(1) provides that “transfers of stock
and a person is not  required to respori®96-2 C.B. 12]). A cross-referencedy domestic corporations to foreign per-
to, a collection of information unless itNotice of Proposed Rulemaking was pubsons pursuant to Code section 355 . . . will
displays a valid control number assignetished on August 14, 1996 under RINgive rise to the recognition of gain under
by the Office of Management and Budgetl545-AU22 (61 F.R. 42217). Anew RINCode section 367(e), to the extent pro-
Books or records relating to a collec{RIN 1545-AX30) has been issued undevided in regulations. The committee ex-
tion of information must be retained agvhich the section 367(e)(2) proposed regects that the Secretary will carefully con-
long as their contents may become matetlations will be finalized. sider the extent to which it is appropriate,
ial in the administration of any internal No significant comments were receivedn view of the purpose of section 367(e),
revenue law. Generally, tax returns anWith respect to the 1996 Notice of Proto require the recognition of gain upon the
tax return information are confidential, ag?0s€d Rulemaking with respect to sectiofransfer of the stock of a domestic corpo-

required by 26 U.S.C. 6103. 367(e)(1). Comments were received withation to foreign persons under section
respect to the 1990 Notice of Proposeds5.” H.R. Rep. 426, 99th Cong., 1st
Background Rulemaking with respect to sectionssess. 931 (1985); S. Rep. 313, 99th

. 367(e)(1) and 367(e)(2). No hearinggong., 2nd Sess. 950 (1986).
Section 367(e)(1) amended the Codgere helg on either Notice of Proposed The temporary regulations under sec-

by providing regulatory authority to tax g jemakin ) .

gain on a domestic distributing corpora- g tlog 367(6_)(131_pr0_\llalde_ a general rule that

tion’s section 355 distribution of stock orExplanation of Revisions and Summary a omestlc. 'S_t” .utmg corporation Is
taxed on a distribution of controlled stock

securities to foreign persons. Sectionf Comments .
90 P to foreign shareholders, regardless of

367(e)(2) amended the Code by requirin . S

a liquidating corporation to recognize™ Overview whethe.r the contrplled corpor.atlon is a
gain (or loss) attributable to property dis- These final regulations address the taomestic corporation or a foreign corpo-
tributed in a section 332 liquidation to aconsequences of a distribution by a dor_atlon. Several exceptions are.prow-ded in
foreign parent corporation, except to thenestic corporation of its subsidiary’sthe current temporary _regula_tlons in the
extent regulations provide otherwise.  stock to foreign shareholders in a transa&25¢ ©f an outbound distribution of stock

On January 16, 1990, temporary regwion described in section 355 (outboun&nc a dO’T‘eS“C cgntrolled corporation.

lations under section 367(e)(1) and (2§ection 355 distribution), a liquidation of  CONSISteNt with the legislative history
were published in th&ederal Register a domestic corporation into a foreign par22°ve and the temporary regulations, the
(55 F.R. 1406 [T.D. 8280, 19901 C.Bent corporation in a transaction describeff?@! regulations continue to provide that
80]). A cross-referenced Notice of Proin section 332 (outbound liquidation), and" outbound section 355 distribution of a
posed Rulemaking was published on that liquidation of a foreign corporation into'@réign controlled corporation is taxable
same date under RIN 1545-AL35 (5% foreign parent corporation in a transad® the distributing corporation. See also
F.R. 1472 [1990-1 C.B. 678]). The temtion described in section 332 (foreign-toSections 367(b) and 1248(f) of the Code.
porary regulations were proposed and igereign liquidation). In the case of an outbound section 355
sued to implement section 367(e) of the Section 367(e) grants the Secretary a@istribution of a domestic controlled cor-
Internal Revenue Code of 1986 (Code), ahority to provide the extent to which aPoration, however, the final regulations
amended by sections 631(d)(1) andistributing corporation in an outbound@mend the temporary regulations by pro-
1810(g) of the Tax Reform Act of 1986section 355 distribution or liquidation orviding that the distributing corporation
(100 Stat. 2085, 2272, Public Law 99-oreign-to-foreign liquidation may obtain shall obtain the benefit of nonrecognition
514 [1986-3 C.B.]). On January 25the benefit of nonrecognition treatmentreatment. In weighing the administrative
1993, final regulations under sectionwhen it makes the distribution to a foreigrburdens to taxpayers and the Government
367(e)(1) were published in tiféederal shareholder. The purpose of section 361 connection with rules requiring gain
Register (58 F.R. 5927 [T.D. 8472, 1993-is to prevent the inappropriate avoidanceecognition agreements and similar
1 C.B. 51]). RIN 1545-AL35 was of U.S. tax that can arise from the applicaarrangements, the IRS and Treasury be-
thereby closed. The preamble of T.Dtion of nonrecognition provisions in thelieve that adequate protections are in

8472 stated that final regulations undecross-border context. place to protect the policies of section

August 23, 1999 252 1999-34 |.R.B.



367(e)(1). Specifically, significant pro-Il. Details of Provisions erally required to recognize gain (or loss)

tections are provided in sections 355(d i o on the distributed assets. In determining
. Outbound section 355 distributions

and (e) and the device and continuity the amount of gain or loss recognized
interest requirements of section 355. The final regulations amend the rule irinder the general rule, the proposed regu-
. . the temporary regulations and do not rdations contain an anti-netting rule and an
B. QUt_bou_nd and foreign-to-foreign quire gain recognition on an outboundnti-stuffing rule that limit the domestic
liquidations section 355 distribution of the stock or seliquidating corporation’s ability to recog-

does not recognize gain or loss on a distrfinal regulations continue to require gain Several commentators criticized the
bution in complete liquidation into a par-"€cognition on an outbound section 358nti-netting rule contained in the pro-

ent corporation that meets the ownershiEiStribUtion of the stock or securities of gposed regulations as overly broad because

requirements of section 332(b). See Sel@reign corporation. ' the rule prohibits the netting of ordinary
tion 337(a) of the Code. Section Where gain recognition is required, théoss'es against c.ap_|tal gains. The final reg-
367(e)(2) provides that a section 332 ”qtlnal_rggulatlons amend the rules for deulations take this into account and allow
uidation into a foreign parent is taxed t¢€Mining the residency status of distributhe netting pf ordinary or cap|f[al losses
the liquidating corporation, except to thd€€S Of stock or securities in an outboundgainst ordinary or capital gains to the
extent provided in regulations. Sectiorsection 355 distribution. A d|str|b_utee issame extent.allowgd U”d‘?r general rules
1.367(e)-2 provides the circumstanceRrésumed to be a person who is not ¢f the Code, including section 1211.
under which gain or loss on assets distrilualified U.S. person (i.e., a person thatis Commentators also questioned the pro-
not a U.S. citizen, resident, or corporapriety of the anti-stuffing rule in the pro-

uted in a section 332 liquidation into a. s '
foreign parent is not currently recognizegt.'on)’ except to the extent that the distribposed regulations and argued that the

Section 332 was enacted in 1935 to eiing corporation certifies that the distribanti-stuffing rules contained in section
courage the simplification of corporate €€ IS @ qualified U.S. person. A publicly3ze(d) and the loss limitation rules of sec-
structures and was retained in 1986 as dg dlt;c,ltrlbutlr}g gorpQLatlon may usg. flon 382 should sufficiently address loss
exception to the repeal of the General UtiLcaoonab'e analysis with respect to digrafficking concerns. The anti-stuffing
ities doctrine. Consistent with the policie tributees who are not five percent shargyje contained in the proposed regulations

. : . . holders of publicly traded stock tog; i he

of section 332, the final regulations gener; oY disallows the recognition of losses attrib
T . demonstrate the number of distributeeg ; ; ; _

ally tax the distribution of assets in an outg, - qualified U.S. persons. Areaso ftable to property acquired in capital con
bound liquidation but provide exceptions Ny ' ributions, section 332 liquidations, and

. ) able analysis includes a determination :
for assets over which the United States rer | actualynumber of distributees that ar xchanges under sections 351 and 361
i i iurisdicti - ithin five years of the distribution.
tains adequate taxing jurisdiction. The,,ajified U.S. persons or a reasonable sta- y

final regulations retain the exceptions Wgtjca| analysis of shareholder record Tthe ”?S angs'grgasuré/ ggznolt behe;e
the proposed regulations for a distributio 4 other relevant information. The finaﬁ-'a SleC '%rgjs (h) aé‘ alone ? e-
of assets used in the conduct of @ U.$eqyations also broaden the look-throug u?;eky address the overnmerlns 0S8
trade or business and for a distribution of g, i the temporary regulations for gelrafficking concerns. For example, nei-
U.S. real property interest (USRPI). Ingrmining the identity of the distributeesf.her. section 336(d)'no,r 382 would limit a
addition, the final regulations provide &y stock or securities of a controlled cor.duidating corporation's ability to recog-
new exception for a distribution of stockyoration received by a partnership, trudtiZ€ 2 loss that is acquired in a reorgani-
of a domestic subsidiary that is 80 percery; estate to include stock or securities r‘];_atlon among affiliates even though the
owned by vote and value directly by thegjyed by a disregarded entity. oss could not have been recognized if

liquidating corporation. Section 1.367(e)-1 is applicable to dis;hose corporatiops were quui_dated indi-
In a foreign-to-foreign liquidation, the trihutions occurring in taxable years endvidually. The anti-stuffing rule in the pro-
final regulations generally adopt the rulesng after August 8, 1999. posed regulations also does not ade-
provided in the proposed regulations. quately protect against the use of losses to
Thus, the regulations generally providd3. Outbound and foreign-to-foreign offset gains where the loss corporation ac-
that the liquidation is not taxable, except liquidations quires the gain property.
to the extent that assets used in a U.E. General Rule After considering the issue, the Trea-
trade or business are distributed and not sury and the IRS have amended the anti-

used in a U.S. trade or business over the The final regulations under sectionstuffing rule in the final regulations to
subsequent ten-year period. The ten-yegs7(e)(2) contain two sets of rules, delimit the recognition of built-in gains and
period (which is also used in the U.Spending upon whether the liquidating corlosses attributable to property received by
trade or business exception for outboungoration is domestic or foreign. The finathe domestic liquidating corporation in a
liquidations) supplements the principlesegulations retain the rules of the proreorganization or liquidation occurring
contained in section 864(c)(7). The reguposed regulations with respect to foreigrwithin two years prior to the distribution.
lations also tax a distribution of assets thab-foreign liquidations with only minor Sections 336(d) and 382 also limit loss
had formerly been used in the conduct ahodification. recognition in applicable circumstances.
a U.S. trade or business by the liquidating In the case of an outbound liquidation, Comments also requested clarification
corporation. a domestic liquidating corporation is genen the treatment of a distribution of an in-

1999-34 |.R.B. 253 August 23, 1999



terest in a publicly traded partnershimmended return for the year of distribupose of the liquidation is the avoidance of
(PTP). The final regulations provide thation. Also, under the proposed regulat.S. tax. The rule would apply, for exam-
an interest in a PTP that is treated astans, gain recognition is not triggered orple, if a principal purpose of a liquidation
corporation under section 7704(a) shall bvoluntary conversions of such propertyis the distribution of a domestic liquidat-
treated in the same manner as stock.  under section 1033, like-kind exchangemg corporation’s earnings and profits

The final regulations retain the look-of such property under section 1031, andithout a U.S. withholding tax. In certain
through rule for a domestic liquidatingthe abandonment of obsolete or worthlessrcumstances, the Service is also con-
corporation’s distribution of a partnershipproperty. cerned about a liquidation of a domestic
interest to its foreign parent. The look- The final regulations modify the U.S.corporation into a U.S. branch of a for-
through rule provides that, for purposes dfade or business property exception in rezign corporation in a manner that facili-
the regulation, a domestic liquidating corsponse to comments in several respectates the avoidance of U.S. tax, including
poration is treated as distributing its proFirst, the final regulations make the exthe inappropriate use of attributes such as
portionate share of the partnership propeeption available to a domestic liquidatnet operating losses. Liquidations used to
erty. The Treasury and the IRS herebing corporation that liquidates into a confacilitate the avoidance of tax may be
request comments on the proper methddblled foreign corporation. Second, thehallenged under existing law. The Trea-
of calculating such gain or loss and refinal regulations no longer require that thgury and the IRS hereby solicit com-
serve a section in the final regulationsoreign parent file an amended return oments, however, as to other measures that
with respect to this issue. Commentbehalf of the liquidating corporation whenshould be taken to adequately address
should consider the application of similaproperty ceases to be used in the conduglich transactions, including the more spe-
rules in other cross-border contexts, suabf a U.S. trade or business (whether byific identification of the conditions under
as Treas. Reg. 81.367(a)—-1T(c)(3). disposition or otherwise), provided thaivhich liquidated property, particularly se-
the foreign parent properly recognizesgurities and other financial instruments,
gain (or loss in the case of a dispositionhay be considered to be used in a U.S.
The proposed regulations contain ex2S if the property had been sold for faifrade or business.

ceptions to the general gain recognitiof’@rket value at the time the property .
rule for the distribution of property usedC€ases to be used in the conduct of a U$. Effective Date

in a U.S. trade or business and the distriﬁir-ggse ;: ZL:;IIIEZS{ Tehs'rg]; ;Tse f(;r;iet:()rr?gltjrl]a-t Section 1.367(e)-2 is applicable to dis-
ution of a USRPI. The final regulations P yp b Fibutions occurring 30 days after August

retain the two exceptions with some mod?/!ll not trigger gain recognition. ' U.S. 9, 1999 or, if a taxpayer elects, to distribu-

ifications and add an additional exceptioff@de Or business property may be rans! - able years ending after August

for stock of a domestic subsidiary corpof€/T€d t0 another person without gair, *y 550 =" g dition, taxpayers may rely
tion. recognition, if the transfer is a disposition - : : i

ra on the principles contained in the tempo
Under the proposed regulations, a d

dirormally entitled to nonrecognition under . : .
i~ lianidat i he Code and the transferor and transfer&g. Y. regulations issued under section
mestic liquidating corporation does not i ° ;
satisfy various procedural requirements.

2. Exceptions to General Rule

%%7(e)(2) on January 16, 1990 for distrib-

recognize gain (or loss) on the distribu utions occurring prior to 30 days after Au-

tion of property used in a U.S. trade or. The final .reg_ulat_ions retain the exc:ep—gust 9 1999
business, if: (1) the foreign parent is not 40N for a distribution of a USRPI con- ’ .

controlled foreign corporation; (2) thet@ined in the proposed regulation withc, Section 60388

foreign parent continues to use the prog2Mly minor modification. . .

erty ?n apU.S. trade or business for :fteg)_— The final regulations add a new excep- The regulations under section 60388
year period following the distribution of ion that allows for nonrecognition of gainare also revised to require reporting for
.on a distribution of stock of a domestidransactions described in section

such property; and (3) the domestic liqui~ . .
datingpcoﬁpoyation aEn?:i the foreign pa?erﬁubsidiary that is 80 percent owned (bp67(e)(1) and (2) in accordance with the

attach a statement to their U.S. income ta$0t€ and value) directly by the domestidinal regulations under section 367(e)(1)
ifliquidating corporation, provided that theand (2).

within the ten-year period following a dis-iauidation does not have as a principal§
tribution, the property ceases to be used RrPose the avoidance of U.S. tax on.
the foreign parent's U.S. trade or businesiiPsequent disposition of the domestic |t has been determined that these regu-

returns for the year of distribution.
pecial Analyses

other than by a disposition, then the forSubsidiary. lations are not a significant regulatory ac-
eign parent is required to file an amended Ganeral Anti-abuse Rule tion as defined in Executive Order 12_866.
U.S. income tax return on behalf of the Therefore, a regulatory assessment is not

domestic liquidating corporation and rec- The final regulations contain a newrequired. It is hereby certified that the
ognize gain thereon. If the foreign parenanti-abuse rule that allows the Commiseollections of information contained in
disposes of such property, then the forsioner to require the liquidating corporathis regulation will not have a significant
eign parent recognizes gain (or loss) on itson to recognize gain (or treat the liqui-economic impact on a substantial number
U.S. income tax return for the year of disdating corporation as if it had recognizeaf small entities. This certification is
position in lieu of the domestic liquidat-loss) on the distribution of property pur-based upon the fact that the number of
ing corporation recognizing gain on arsuant to the liquidation if a principal pur-section 367(e) distributions that require

August 23, 1999 254 1999-34 |.R.B.



reporting under these regulations is estB1.367(e)-1 Distributions described in (3)

mated to be only 400 per year. Moreovesection 367(e)(1).

because these regulations will primarily
affect large multinational corporations, it'&
is estimated that out of the 400 transadP
tions very few, if any, will involve small (1)
entities. Thus, a Regulatory Flexibility(
Analysis under the Regulatory Flexibility
Act (5 U.S.C. chapter 6) is not required.
Pursuant to section 7805(f) of thel3)
Code, the notice of proposed rulemakin
preceding these regulations was submi c)
ted to the Chief Counsel for Advocacy ofd)
the Small Business Administration for
comment on the impact of the propose&l)
regulations on small business. @

3)

The principal author of these regula-
tions is Guy A. Bracuti of the Office of (i
Associate Chief Counsel (International%ii)

Drafting Information

However, other personnel from the IR

- 14)
and Treasury Department participated i o)
their development. 0

(4)
Q
Purpose and scope. (D)
Gain recognition. (E)

General rule. (1
Stock owned through partnerships,
disregarded entities, trusts, and esﬁ)
Gain computation. @)
Treatment of distributee.
Nonrecognition of gain. ()
Determining whether distributees(ii)
are qualified U.S. persons. (iii)
General rule—presumption of for—(iv)
eign status. 3)
Non-publicly traded distributing
corporations. (4)
qulicly traded distributing corpo- ()
rations.

Five percent shareholders. (ii)
Other distributees.

Qualified exchange or other market(5)
Reporting under section 6038B.
Effective date.

* * * * % (”)
81.367(e)-2 Distributions described in
Adoption of Amendments to the section 367(e)(2). (if)
Regulations (&) Purpose and scope. (A)
Accordingly, 26 CFR parts 1 and 601) Ingeneral. (B)
are amended as follows: (2) Nonappllcablllty of section 367(3)
(b) Distribution by a domestic corpora-

PART 1—INCOME TAXES

Paragraph 1. The authority citation for%)

part 1 is amended by removing the entry’
for 1.367(e)-1T and by adding entries i g‘))
numerical order to read in part as foIIows(B)
Authority: 26 U.S.C. 7805 * * *
Section 1.367(e)-1 also issued under Zg)
U.S.C. 367(e)(1). )
Section 1.367(e)-2 also issued under ZQ)C)
U.S.C. 367(e)(2). ** *

81.367(e)-0T through 81.367(e)-2T
[Removed] (iii)
Par. 2. Sections 1.367(e)-0T, 1.367(e)ég;
1T, and 1.367(e)-2T are removed. (C)
Par. 3. Sections 1.367(e)-0, 1.367(e)(D)
1, and 1.367(e)-2 are added to read as f(&)

lows: 0
§1.367(e)-0 Outline of 881.367(e)-1 and
1.367(e)-2. E@;

This section lists captioned paragraph&C)
contained in 881.367(e)-1 and 1.367(e)—)
as follows: 2
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tion. ©
General rule. (D)
Recognition of gain and loss. 3
Operating rules. ()

General rule. (i)
Overall loss limitation. (iii)
Overall loss limitation rule. (c)

Example.

Special rules for built-in gains and(1)
losses attributable to property re-
ceived in liquidations and reorgani-(2)
zations. 0)
Distribution of partnership interest.
General rule. (A)
Gain or loss calculation. [Reserved]B)
Basis adjustments.

Publicly traded partnerships. ©
Exceptions. (D)
Distribution of property used in a(ii)
U.S. trade or business.

Conditions for nonrecognition. 3)

Qualifying property. 0]

Required statement. (i)
Declaration and certification. (d)
Property description. (e)

255

Distributee identification.

Treaty benefits waiver.

Statute of limitations extension.
Failure to file statement.

Operating rules.

Gain or loss recognition by the for-
eign distributee corporation.
Taxable dispositions.

Other triggering events.

Gain recognition by the domestic
liquidating corporation.

General rule.

Amended return.

Interest.

Joint and several liability.
Schedule for property no longer
used in a U.S. trade or business.
Nontriggering events.
Conversions, certain exchanges,
and abandonment.

Amendment to Master Property De-
scription

Nontriggering transfers to qualified
transferees.

Distribution of certain U.S. real
property interests.

Distribution of stock of domestic
subsidiary corporations.

Conditions for nonrecognition.
Exceptions when the liquidating
corporation is a U.S. real property
holding corporation.

Anti-abuse rule.

Required statement.

Other consequences.

Distributee basis in property.
Reporting under section 6038B.
Other rules.

Distribution by a foreign corpora-
tion.

General rule—gain and loss not rec-
ognized.

Exceptions.

Property used in a U.S. trade or
business.

General rule.

Ten-year active U.S. business ex-
ception.

Required statement.

Operating rules.

Property formerly used in a U.S.
trade or business.

Other consequences.

Distributee basis in property.

Other rules.

Anti-abuse rule.

Effective date.
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81.367(e)-1 Distributions described in share of gain shall be determined undeatescribed in section 302(b) upon the re-
section 367(e)(1). the rules and principles of sections 70teipt of the stock or securities of the con-
. , through 761 and the regulations thereurrolled corporation, and the domestic dis-
(a) Purpose and scopeThis section e For purposes of this section, stock dributing corporation shall have no
provides rules for recognition (and nongerities owned by or for an entity that isvithholding responsibilities under section
recognition) of gain by a domestic COrpOyigraqarded as an entity (disregarded ead41. Except where section 897(e)(1)
rqt|on_(d|str|but|ng corpora‘uon) ona dIS'tity) under 81.7701-3(b)(1)(ii) or and the regulations thereunder cause gain
”'b““”? of stock or secur|t|e§ of a(b)(2)(i)(C) are owned directly by theto be recognized by the distributee, the
corporatlon (controllf_ed corpc_)ratlo_n) ©swner of such disregarded entity. Fobasis of the distributed domestic or for-
f_ore|gn persons that is descrlbgd in se urposes of this section, stock or secureign corporation stock in the hands of the
tion 3.55' Paragraph (b) of th|s. S?Ct'o ies owned by or for a trust or estatdoreign distributee shall be the basis of the
cont.alnds the Eende_ral_éulg that gﬁlln IS recg/vhether foreign or domestic) are ownedlistributed stock determined under sec-
ogmlie ont € |str|f ution tlcl) tde extde_n roportionately by the persons who wouldion 358 without any increase for any gain
frtigﬁtegrtjig:lerilgﬁspgrsgagtronrag;arfphI(Sse treated as owning such stock or securecognized by the domestic corporation
of this section provides a.n exception t?f es undgr sectiqn 318()(2)(A) a.nd.(B)on the distributio.n.. . .
the gain recognition rule for distributions n applying section 318(a)(2)(B)(i), if a (c) Nonrecognition of gainA domestic

" . trust includes interests that are not actuadistributing corporation shall not recog-
of stock or securities of a domestic corpo- ; : . ) !
) : . ially ascertainable, all such interests shatlize gain under paragraph (b)(1) of this
ration. Paragraph (d) of this section ConBe considered to be owned by foreign pesection on the distribution of stock or se-
tains rules for determining whether dis- on Ir: a case here\:Nan 'nté’re t%%ldird:mr'tl'e of a domle tl'cuc:)r oration
tributees of stock or securities in a section > ase wh ! st mes omest poration.
PP . a partnership, a disregarded entity, trust, (d) Determining whether distributees
355 distribution are qualified U.S. per- tate that (directl indirectl lified U.S G |
sons. Paragraph (e) of this section cros?r estate tha (directly or indirectly) ownsare qualified U.S. persons(1) Genera

references section 6038B for certain res_tock of the distributing corporation is it-rule—presumption of foreign statu€x-

porting obligations. Finally, paragraph (f)self a partnership, disregar.ded entitycept as p_rovideq in parag.rap.hs (Q)(Z) and
of this section specifies the effective dat ust, or estate, the r_ules of this paragraf3) of this sec_tl_on, _aII dls_tnputpns of
of this section. b)(2) apply to such interest holder. stock or securities in a distribution de-
(b) Gain recognition—(1) General (3) Gain computation. Gain recog- scribed in paragraph (b)(1) of this section
rule. If a domestic corporation makes Jized under paragraph (b)(1) of this secre presumed to be to persons who are not
distribution of stock or securities of a cortion shall be equal to the excess of the faqualified U.S. persons, as defined in para-
poration that qualifies for nonrecognitionmarket value of the stock or securities disgraph (b)(1) of this section.
under section 355 to a person who is nottgbuted to persons who are not qualified (2) Non-publicly traded distributing
qualified U.S. person, then, except as préJ.S. persons (determined as _of the time @brpprations. If .the. clgss of stock or se-
vided in paragraph (c) of this section, thdhe dl_str|but|o_n) over the_ dl_stnbutmg cor-curities of the_d|str|but|ng corpo_rgtlon (in
distributing corporation shall recognizePOration’s adjusted basis in the stock orespect to which stock or securities of the
gain (but not loss) on the distributionSecurities distributed to such_ distributeescontrolled corporation are distril_)l_Jted) is
under section 367(e)(1). A distributingFOr purposes of the preceding sentencaot regularly traded on a qualified ex-
corporation shall not recognize gain undéhe distributing corporation’s adjustedchange or other market (as defined in
this section with respect to a section 358asis in each unit of each class of stock aragraph (d)(4) of this section), then the
distribution to a qualified U.S. person.securities distributed to a distributee shallistributing corporation may only rebut
For purposes of this section, a qualifiedPe¢ equal to the distributing corporation'she presumption contained in paragraph
U.S. person is— total adjusted basis in all of the units ofd)(1) of this section by identifying the
(A) A citizen or resident of the United the respective class of stock or securitiegualified U.S. persons to which controlled
States; or owned immediately before the distribu-corporation stock or securities were dis-
(B) A domestic corporation. tion, divided by the total number of unitstributed and by certifying the amount of
(2) Stock owned through partnerships©f the class of stock or securities ownedtock or securities that were distributed to
disregarded entities, trusts, and estateémmediately before the distribution. the qualified U.S. persons.
For purposes of this section, distributing (4) Treatment of distributeelf the dis- (3) Publicly traded distributing corpo-
corporation stock or securities owned byribution otherwise qualifies for non-rations. If the class of stock or securities
or for a partnership (whether foreign orecognition under section 355, each disef the distributing corporation (in respect
domestic) are owned proportionately byributee shall be considered to havéo which stock or securities of the con-
its partners. A partner’s proportionatgeceived stock or securities in a distributrolled corporation are distributed) is reg-
share of the stock or securities of the digion qualifying for nonrecognition underularly traded on a qualified exchange or
tributing corporation shall be equal to thesection 355, even though the distributingther market (as defined in paragraph
partner’s distributive share of the gaircorporation may recognize gain on théd)(4) of this section), then the distribut-
that would have been recognized had thdistribution under this section. Thus, théng corporation may only rebut the pre-
partnership sold the stock or securities (alistributee shall not be considered to haveumption contained in paragraph (d)(1) of
a taxable gain) immediately before theeceived a distribution described in secthis section as described in this paragraph
distribution. The partner’s distributivetion 301 or a distribution in an exchangéd)(3).
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(i) Five percent shareholdersA pub- mechanism of a free and open markethe rules of this section are issued pur-
licly traded distributing corporation mayand to protect investors; and the laws afuant to the authority conferred by section
only rebut the presumption contained inhe country in which the exchange is 10367(e)(2).
paragraph (d)(1) of this section with recated and the rules of the exchange ensure(2) Nonapplicability of section 367(a).
spect to distributees that are five percemhat such requirements are actually erBection 367(a) shall not apply to a com-

shareholders of the class of stock or secfprced; and plete liquidation described in section 332
rities of the distributing corporation (in  (B) The rules of the exchange ensurby a domestic liquidating corporation into
respect to which stock or securities of thactive trading of listed stocks. a foreign corporation that meets the stock

controlled corporation are distributed) by (e) Reporting under section 6038B.ownership requirements of section
identifying the qualified U.S. persons toSee the regulations under section 6038832(b).

which controlled corporation stock or sefor reporting requirements for distribu- (b) Distribution by a domestic corpora-
curities were distributed and by certifyingtions under this section. tion—(1) General rule—(i) Recognition
the amount of stock or securities that were (f) Effective dateThis section shall be of gain and loss.If a domestic corpora-
distributed to the qualified U.S. personsapplicable to distributions occurring intion (domestic liquidating) makes a distri-
Afive percent shareholder is a distributegaxable years ending after August 8, 199%ution of property in complete liquidation

who is required under U.S. securities laws o __under section 332 to a foreign corporation
to file with the Securities and Exchange81.367(€)-2 Distributions described in o eign distributee) that meets the stock
Commission (SEC) a Schedule 13D ogection 367(e)(2). ownership requirements of section 332(b)
13G under 17 CFR 240.13d-1 or 17 CFR () Purpose and scope(1) In general, With respect to stock in the domestic lig-

240.130—7 g corp and loss recognition by a corporation on (A:)BP?lérs)uandt Eg)(sf)cnﬁn”%?t(e)(zl)’ sez
).13a-7. S He dictrihfi .- tion a) an shall not apply; an
(if) Other distributees.A distributing Its distribution of property to a foreign (B) The domestic liquidating corpora-

: istributiogOrPoration in a complete liquidation de- : '

corporation that has made a distributiori™ . . t hall [ th

described in paragraph (d)(3) of this ecCribed in section 332. Paragraph (b)(Z on shall recognize gain or loss on the

haragrap f this section contains the general ruldistribution of property to the foreign dis-

tion may rebut the presumption containe . 4 tributee. except as provided in paragraph
in paragraph (d)(L) of this section with re!hat gain and loss are recognized when ﬁ%) @) of this Sgction‘.’ paragrap

i - tic corporation makes a distributio
spect to distributees that are not five pedomestic co Kesad Y Operating rules—(A) General rule
cent shareholders (as defined in this parQlc property in complete liquidation under (i op g *)

graph (d)(3)) by relying on and providingSection 332 to a foreign corporation tha't:j_XCE,)ept a(sj p(rzowdfeg]_ln par?grapiﬂs (b)l(l)'
a reasonable analysis of shareholddpeets the stock ownership requirementd)(B) and (C) of this section, the rules
records and other relevant informatiorP! Section 332(b) with respect to stock ipontained in section 336 will apply to the
that demonstrates a number of distribin® domestic corporation. Paragrapfa" and loss recognized pursuant to this
tees that are qualified U.S. persons. TaXP)(2) of this section provides the only lelx_secélorg Il loss limitation—(1) O
payers may rely on such analysis, unle&€ptions to the gain and loss .recogn.|t|on"(| ) I\./erl? i 0ss IImILa lor—(1) Over- ¢
it is subsequently determined that thergle of paragraph (b)(1) of this section? .O?S |m|ha I(;).n r_t:)e.. ossh|r:l exciss ©
are actually fewer distributees who ar&aragraph (b)(3) of this section refers t§2! 'om tfe |Is_tr| ultlon shall not be rec-
qualified U.S. persons than were demorfther consequences of distributions degnized. If realized losses exceed recog-
strated in the analysis. scribed in paragraphs (b)(1) and (2) Olp!zed losses, the Iosse; sh_aII be recog-
(4) Qualified exchange or other marketthis section. Paragraph (c)(1) of this sedlized on a pro rata basis with respect to
For purposes of paragraph (d) of this sedion contains the general rule that gaiﬁh_e realized loss a_ttrlbutable to each dis-
tion, the term qualified exchange or othe@nd loss are not recognized when a fofributed loss asset in the category of assets
market means, for any taxable year—  €ign corporation makes a distribution ofi-€., capital or ordinary) to which the re-
(i) A national securities exchangeProperty in complete liquidation underalized but unrecognized loss relates. For
which is registered with the SEC or théection 332 to a foreign corporation thafidditional limitations on the recognition
national market system established pumeets the stock ownership requirement 10Sses, see, e.g., section 1211,
suant to section 11A of the Securities Exof section 332(b) with respect to stock in (2) Example. The following example
change Act of 1934 (15 U.S.C. 78); or _ the foreign liquidating corporation. paralllustrates the overall Ios§ limitation rule,
(i) Aforeign securities exchange that isgraph (c)(2) of this section provides thdh€ Pro rata loss allocation method, and
regulated or supervised by a governmerenly exceptions to the nonrecognition ruidhe general capital loss limitation rule in
tal authority of the country in which theof paragraph (c)(1) of this section. Paras€ction 1211(a):
market is located and which has the folgraph (c)(3) of this section refers to other gxampie.F, a foreign corporation, owns all stock
lowing characteristics— consequences of distributions describest US1, a domestic corporation. US1 owns the fol-
(A) The exchange has trading volumein paragraphs (c)(1) and (2) of this sedowing capital assets: Asset A, which has a fair mar-
listing, financial disclosure, and other retion. Paragraph (d) of this section con'éet V:,'“ﬁ ﬁf $1°? and a”katdluslte" bfa;'SSOOf $(‘j‘°? Aszet
quirements designed to prevent frauduletidins an anti-abuse rule. Finally, parajh'sgd'cbasi";so? $2(r);ma":d:\;z;e; whicr??\asar;éflair
and manipulative acts and practices, to rgraph (e) of this section specifies théarket value of $40 and an adjusted basis of $100.
move impediments to and perfect theffective date for the rules of this sectionusi also owns the following business assets that
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will generate ordinary income (or loss) upon dispoity of any exception with respect to the intion of property (including inventory)
sition: Asset D, which has a fair market value ofarest in the lower-tier partnership shall besed by the domestic liquidating corpora-

100 and an adjusted basis of $40; Asset E, whi . ) SEE :
$100 and an adjusted basis of $40; Asset E, whicho o ined with reference to the lowertion in the conduct of a trade or business

has a fair market value of $60 and an adjusted basis . T A .
of $100: and, Asset F, which has a fair market valuller partnership property. In the case ofvithin United States, if—

of $40 and an adjusted basis of $80. US1 liquidatd®ultiple tiers of partnerships, the applica- (1) The foreign distributee corporation,
into F and distributes all assets to F in liquidationbility of an exception shall be determinedmmediately thereafter and for the ten-
None of the assets qualify for nonrecognition undeith reference to the property of eactyear period beginning on the date of the
paragraph (b)(2) of this section. USL's total realized o shin ~ anplying the rule containedlistribution of such t th
capital loss is $80, but it may only recognize $60 oP P, _pp ying u : . Istribu I, uch property, uses e
that loss. See section 1211(a). US1's total realizd the precedlng sentence. A domestiproperty in the conduct of a trade or busi-
ordinary loss is $80, but it may only recognize $6diquidating corporation’s proportionateness within the United States;

of that loss. See paragraph (b)(1)(i(®)6f this  share of partnership property shall be de- (2) The domestic liquidating corpora-
section. USL will allocate $45 (60.75) of the rec- tarmined under the rules and principles dfon attaches the statement described in

ognized capital loss to Asset B and will allocate the, . . . . .
remaining $15 (60¢ .25) of recognized capital loss Sections 701 through 761 and the regulgaragraph (b)(2)(i)(C) of this section to its

to Asset C. See paragraph (b)(1)(i)(®)6f this tions thereunder. U.S. income tax returns for the taxable
section. US1 will allocate $30 (60.50) of therec-  (B) Gain or loss calculation[Re- years that include the distributions in lig-
ognized ordinary loss to Asset E and will aIIocategerved] uidation; and

the remaining $30 (66 .50) to Asset F. See para-

graph (b)(L)(iB)Y) of this section (C) Basis adjustmentsThe foreign dis-  (3) The foreign distributee corporation

tributee corporation’s basis in the distribattaches a copy of the property descrip-
(C) Special rules for built-in gains and uted partnership interest shall be equal teon contained in paragraph (b)(2)(i)-
losses attributable to property received irthe domestic liquidating corporation’s(C)(2) of this section to its U.S. income
liquidations and reorganizationsBuilt- basis in such partnership interest immedtax return for the tax year that includes the
in losses attributable to property receivedtely prior to the distribution, increaseddate of distribution.
in a transaction described in sections 332y the amount of gain and reduced by the (B) Qualifying property. Property is
or 361 (during the two-year period endingtmount of loss recognized by the domestsed by the foreign distributee corpora-
on the date of the distribution in liquida-tic liquidating corporation on the distribu-tion in the conduct of a trade or business
tion covered by this section) shall not offlion of the partnership interest. Solely foin the United States within the meaning of
set gain from property not received in th@urposes of sections 743 and 754, the fothis paragraph (b)(2)(i) only if all income
same transaction. Built-in gains attributeign distributee corporation shall beéfrom the use of the property and all in-
able to property received in a transactioffeated as having purchased the partneseme or gain from the sale or exchange of
described in sections 332 or 361 (duringhip interest for an amount equal to théhe property would be subject to taxation
the two-year period ending on the date doreign corporation’s adjusted basisunder section 882(a) as effectively con-
the distribution in liquidation covered bytherein. nected income. Also, stock held by a
this section) shall not offset loss from (D) Publicly traded partnershipsThe dealer as inventory or for sale in the ordi-
property not received in the same transagéhistribution by a domestic liquidating cor-nary course of its trade or business shall
tion. Built-in gain or loss is that amountporation of an interest in a publicly tradede treated as inventory and not as stock in
of gain or loss on property that existed aeartnership that is treated as a corporatighe hands of both the domestic liquidating
the time the domestic liquidating corporafor U.S. income tax purposes under secorporation and the distributee foreign
tion acquired such property. See sectiofiion 7704(a) shall not be subject to theorporation. Notwithstanding the forego-
336(d) and 382 for additional limitationsrules of paragraphs (b)(1)(iii)(A) and (B)ing, the exception provided in this para-
on the recognition of losses. of this section. Instead, the distribution ofraph (b)(2)(i) shall not apply to intangi-
(iii) Distribution of partnership such an interest shall be treated in thieles described in section 936(h)(3)(B).
interest—(A) General rule. If a domestic same manner as a distribution of stock. (C) Required statementThe statement
corporation distributes a partnership interThus, a transfer of an interest in a publiclyequired by paragraph (b)(2)(i)(A) of this
est (whether foreign or domestic) in a distraded partnership that is treated as a U.Section shall be entitled “Required State-
tribution described in paragraph (b)(1)(icorporation for U.S. income tax purposesnent under §1.367(e)—-2(b)(2)(i)” and
of this section, then for purposes of applyshall be treated in the same manner ahall be prepared by the domestic liqui-
ing this section the domestic liquidatingstock in a domestic corporation, and aating corporation and signed under
corporation shall be treated as having digransfer of an interest in a publicly tradegbenalties of perjury by an authorized offi-
tributed a proportionate share of partnempartnership that is treated as a foreign cocer of the domestic liquidating corpora-
ship property. Accordingly, the applicabil-poration for U.S. income tax purposesion and by an authorized officer of the
ity of the recognition rules of paragraphshall be treated in the same manner &sreign distributee corporation. The state-
(b)(1)(i) and (i) of this section, and of anystock in a foreign corporation. ment shall contain the following items:
exception to recognition provided in this (2) Exceptions—(i) Distribution of (1) Declaration and certification.A
section shall be determined with referencproperty used in a U.S. trade or busindeclaration that the distribution to the for-
to the partnership property, rather than tess—(A) Conditions for nonrecognition. eign distributee corporation is one to
the partnership interest itself. Where thé& domestic liquidating corporation shallwhich the rules of this paragraph (b)(2)(i)
partnership property includes an interesiot recognize gain or loss under paraapply and a certification that the domestic
in a lower-tier partnership, the applicabil-graph (b)(1) of this section on its distribudiquidating corporation and the foreign
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distributee corporation agree to all of thé&orm 8838, “Consent to Extend the Timagraph (b)(2)(i)(EX) of this section, or a
terms and conditions set forth in this parao Assess Tax Under Section 367—Gainontriggering transfer described in para-
graph (b)(2)(i). Recognition Agreement.” graph (b)(2)(i)(E)$) of this section), then
(2) Property description A description (D) Failure to file statement.If a do- the foreign distributee corporation shall
of all property distributed by the domestianestic liquidating corporation that wouldrecognize gain (but not loss) attributable
liguidating corporation (irrespective ofotherwise qualify for nonrecognition onto such property and properly report it on
whether the property qualifies for nonthe distribution of property under thisa timely filed U.S. income tax return. If
recognition). Such description shall bgaragraph (b)(2)(i) fails to file the statethe foreign distributee corporation prop-
entitled “Master Property Description”ment described in paragraph (b)(2)(i)(Cerly reports gain under this paragraph (or
and shall identify the property that contin-of this section or files a statement thaif such qualified property is not gain prop-
ues to be used by the foreign distributedoes not comply with the requirements oérty on the date that it ceases to be used in
corporation in the conduct of a trade oparagraph (b)(2)(i)(C) of this section, theahe foreign distributee corporation’s U.S.
business within the United States, includ€ommissioner may treat the domestic ligtrade or business), then the domestic lig-
ing the location, adjusted basis, estimatagidating corporation as if it had claimeduidating corporation shall not recognize
fair market value, a summary of thenonrecognition under this paragraplgain attributable to such property under
method (including appraisals if any) usedb)(2)(i) and met all the requirements oparagraph (b)(2)(i)(EXR) of this section.
for determining such value, and the datparagraph (b)(2)(i)(C) of this section, ifThe gain recognized under this paragraph
of distribution of such items of property.such treatment is necessary to prevent tiie)(2)(i)(E)(1)(ii) shall be an amount
The description shall also identify thedomestic liquidating corporation or theequal to the fair market value of the prop-
property excepted from gain recognitiorforeign distributee corporation from other-erty on the date it ceases to be used in the
under paragraphs (b)(2)(ii) and (iii) of thiswise deriving a tax benefit by such failureforeign distributee corporation’s U.S.
section. (E) Operating rules. By the domestic trade or business less the foreign distribu-
(3) Distributee identification.An iden- liquidating corporation’s claiming non- tee corporation’s adjusted basis in such
tification of the foreign distributee corpo-recognition under this paragraph (b)(2)(iproperty.
ration, including its name and addressnd filing a statement described in para- (2) Gain recognition by the domestic
taxpayer identification number, residencegraph (b)(2)(i)(C) of this section, the dodiquidating corporation—(i) General
and place of incorporation. mestic liquidating corporation and therule. If, within the ten-year period from
(4) Treaty benefits waiveiith respect foreign distributee corporation agree to béhe date of distribution, any qualifying
to property entitled to nonrecognition pursubject to the rules of this paragraplproperty described in paragraph (b)(2)(i)-
suant to this paragraph (b)(2)(i), a declath)(2)(i)(E). (B) of this section ceases to be used by the
ration by the foreign distributee corpora- (1) Gain or loss recognition by the for-foreign distributee corporation (or a quali-
tion that it irrevocably waives any righteign distributee corporatica-(i) Taxable fying transferee described in paragraph
under any treaty (whether or not currentlglispositions. If, within the ten-year pe- (b)(2)(i))(E)(5) of this section) in the con-
in force at the time of the liquidation) toriod from the date of a distribution ofduct of a trade or business in the United
sell or exchange any item of such propqualifying property, the foreign distribu- States for any reason (including but not
erty without U.S. income taxation or at &ee corporation disposes of any qualifyingimited to the sale or exchange of such
reduced rate of taxation, or to derive inproperty in a transaction subject to tayproperty or the removal of the property
come from the use of any item of suclunder section 882(a), then the foreign diffom conduct of the trade or business),
property without U.S. income taxation ortributee corporation shall recognize sucthen, except to the extent gain (or loss) is
at a reduced rate of taxation. gain (or loss) and properly report it on aecognized under paragraph (b)(1)(i)(E)-
(5) Statute of limitations extensiodn timely filed U.S. income tax return. If the(1) of this section, the domestic liquidat-
agreement by the domestic liquidatindoreign distributee corporation recognizesng corporation shall recognize the gain
corporation and the foreign distributeegain (or loss) under this paragrapifbut not loss) realized but not recognized
corporation to extend the statute of limitafb)(2)(i)(E)(1)(i) and properly reports upon the initial distribution of such item
tions on assessments and collectiorsich gain (or loss) on its U.S. income tanf property. The domestic liquidating
(under section 6501) with respect to theeturn, then the domestic liquidating coreorporation shall recognize gain pursuant
domestic liquidating corporation on theporation shall not recognize gain attributto this paragraph (b)(2)(i))(B)\(i) on the
distribution of each item of property untilable to such property under paragrapAamended U.S. income tax return de-
three years after the date on which allb)(2)(i)(E)() of this section. scribed in paragraph (b)(2)(i)(2)(ii) of
such items of property have ceased to be (i) Other triggering eventdf, within  this section.
used in a trade or business within théhe ten-year period from the date of distri- (i) Amended return.If gain recogni-
United States, but in no event shall the exsution, any qualifying property ceases tadion is required pursuant to paragraph
tension be for a period longer than 1®e used by the foreign distributee corpo)(2)(i)(E)@2)(i) of this section, the for-
years from the filing of the original U.S.ration in the conduct of a trade or businessign distributee corporation shall file an
income tax return for the taxable year oin the United States (other than by reasceimended U.S. income tax return on behalf
the last distribution of any such item ofof a taxable disposition described in parasf the domestic liquidating corporation
property. The agreement to extend thgraph (b)(2)(i)(E){)(i) of this section, a for the year of the distribution of such
statute of limitation shall be executed on aontriggering event described in paraitem of property. On the amended return,
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the domestic liquidating corporation mayb)(2)(i)(E)(2) of this section, and irre- (ii) The foreign distributee corporation
use any losses (or credits) existing in thepective of whether the property ceases for its successor in interest) prepares and
year of the distribution to offset the gairbe used in the foreign distributee corporaattaches to its U.S. income tax return for
recognized pursuant to paragraplion’s U.S. trade or business by virtue of &he year of transfer a statement entitled
(b)(2)()(E)@)(i) of this section (or the tax nontriggering event described in para*Required Statement under §1.367(e)—
thereon), provided that the losses (ograph (b)(2)(i)(E)4) of this section or a 2(b)(2)(i)(E)(5) for Property Transferred
credits) were otherwise available in thenontriggering transfer described in parato a Qualified Transferee” that is signed
year distribution and were not used in argraph (b)(2)(i)(E)%) of this section. under penalties of perjury by an autho-
other year. The amended return shall be (4) Nontriggering events-(i) Conver- rized officer of the foreign distributee cor-
filed no later than the due date (includingions, certain exchanges, and abandorporation and by a person similarly autho-
extensions) for the return of the foreignment. Gain (or loss) under this paragraphiized by the qualified transferee;
distributee corporation for the taxablghb)(2)(i)(E) shall not be triggered if quali- (i) The statement described in para-
year in which the property ceases to bgjing property described in paragraptgraph (b)(2)(i)(E)®)(ii) of this section
used by the foreign distributee corporagh)(2)(i)(B) of this section is involuntarily shall contain a description of all qualify-
tion in the conduct of a trade or businesgonyerted into, or exchanged for, similafg property transferred by the foreign
in the United States. qualifying property used in the conduct oflistributee corporation (or qualified trans-

(iii) Interest. If the domestic liquidat- 4 trade or business in the United States, fgree) to the qualified transferee (or sub-
ing corporation owes additional tax purihe extent such conversion or exchangtduent qualified transferee);

suant to paragraph (b)(2)()(E)(i) of qualifies for nonrecognition under sec- (iv) The statement described in para-

this section for the year of liquidation,;jons 1033 or 1031. Also, the abandor@raph (b)(2)()(E)(5)) of this section

then interest must be paid on that amoutant or disposal of worthless or obsoletghall also contain an identification of the
at the rates determined under SeCtioﬁ‘roperty shall not trigger gain (or |Oss)qualified transferee (or subsequent quali-
6621. The interest due will be calculategmder this paragraph (b)(2)(i)(E). fied transferee), including its name and
from the due date of the domestic liqui- address, taxpayer identification number,

dati o S | (i) Amendment to Master Property De- i 4 bl fi ) i

e o  SCTPIOn. I he oreig isrutee corpo- SHece, and place of ncorporatn
. . ration acquires replacement property b ’ . .

date on which the additional tax for th g P property 9 (v) The statement described in para-

a(/. .

: . irtue of a conversion or exchange of the . . X !

year is p_ald. o qualifying property under this paragraprgraph (b)(2)(|)(E_)6)(||) of thls_sectlon
(iv) Joint and several liability.The for- (b)(2)()(E)@), then the foreign distribu- shall also contain a declaration by the

eign distributee corporation shall b ce cor oratic')n shall attach t% its U'S ingualifying transferee (or subsequent qual-

jointly and severally liable for any tax P _ ifying transferee) that it irrevocably

owed by the domestic liquidating corpo—Come tax return for the year of the acauy qives any right under any treaty

ration as a result of the application of thig Itr:(;gulse ug:titEdpl“z,ib\crr?gzr?erﬁ)tr?opEAEZte?Whether or not currently in force at the
¢ ime of the liquidation) to sell or ex-

section, and shall succeed to the domesli v D inti R ired b
liquidating corporation’s agreement to ex- roperty -escription kequire ychange any item of such property without

tend the statute of limitations on asses§-1'367(6)_2(b)(2)(')" that lists the '®"y.S. income taxation or at a reduced rate
ments and collections under section GSOP_Ia}cement property and the propertyy taxation, or to derive income from the
(3) Schedule for property no Iongerbemg replaped. ) .. use of any item of such qualifying prop-
used in a U.S. trade or busined§quali- (5) Nontriggering transfers to qualified gy, without U.S. income taxation or at a
fying property (other than inventory)iransferees. Gain (or loss) under this yoq,ceqd rate of taxation; and
ceases to be used by the foreign distribaragraph (b)(2)()(E) will not be trig- iy A declaration that the transfer to the
tee corporation in the conduct of a U.s9ered if qualifying property described ingajifying transferee (or subsequent qual-
trade or business in the ten-year periogaragraph (b)(2)(i)(B) of this section isjtying transferee) is one to which the rules
beginning on the date of distribution oftransferred to another person (qualifie@y this paragraph (b)(2)(i)(E5) apply and
such property from the domestic liquidatiransferee) in a transaction qualifying fog certification that the foreign distributee
ing corporation to the foreign distributeg’onrecognition under the Internal Revgorporation (or its successor in interest)
corporation, then the foreign distributeeenue Code (other than transactions demd the qualifying transferee (or subse-
corporation shall list on a separate schegcribed in paragraphs (b)(2)(i)(E)(4)()quent qualifying transferee) agree to all of
ule (attached to its U.S. income tax returand (c)(1) of this section), if— the terms and conditions set forth in para-
for the year of cessation) all such qualify- (i) The qualified transferee (and allgraph (b)(2)(i)(E){) of this section, re-
ing property. For purposes of this paraother subsequent qualified transfereesplacing “foreign distributee corporation”
graph (b)(2)(i)(E)B), property ceases toimmediately thereafter and for the tenwith “qualifying transferee” and replacing
be used in a U.S. trade or business wheyear period beginning on the date of theeferences to “section 882(a)” with “sec-
ever such property is sold, exchanged, onitial distribution of such qualifying tion 871(b)” (as the case may be).
otherwise removed from the U.S. trade oproperty from the domestic liquidating (ii) Distribution of certain U.S. real
business, irrespective of whether the dasorporation to the foreign distributee corproperty interestsA domestic liquidating
mestic liquidating corporation filed anporation, uses the property in the condu@orporation shall not recognize gain (or
amended return under paragrapbfa trade or business in the United Statekyss) under paragraph (b)(1) of this sec-
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tion on the distribution of a U.S. realreal property holding corporation (as defor amended U.S. income tax return, as
property interest (other than stock in dined in section 897(c)(2)) at the time ofthe case may be) for the year of distribu-
former U.S. real property holding corpo-the liquidation and immediately there-tion reporting the gain attributable to such
ration that is treated as a U.S. real progfter. stock.
erty interest for five years under section (C) Anti-abuse rule.(1) The exception  (3) Other consequences(i) Distribu-
897(c)(1)(A)(ii)). If property distributed in paragraph (b)(2)(iii)(A) of this sectiontee basis in propertyThe foreign distrib-
by the domestic liquidating corporation isshall not apply, if a principal purpose ofutee corporation’s basis in property sub-
a U.S. real property interest that qualifieshe distribution of the 80 percent domestigect to this paragraph (b) shall be the same
for nonrecognition under this paragraplsubsidiary corporation’s stock is theas the domestic liquidating corporation’s
(b)(2)(ii) in addition to nonrecognition avoidance of U.S. tax that would havéasis in such property immediately before
provided by paragraph (b)(2)(i) of thisbeen imposed on the domestic liquidatinthe liquidation, increased by any gain, or
section, then the domestic liquidating coreorporation’s disposition of such stockreduced by any loss recognized by the do-
poration shall secure nonrecognition purtdirectly or indirectly) to an unrelatedmestic liquidating corporation on such
suant to this paragraph (b)(2)(ii) and noparty. A distribution may have a principalproperty pursuant to paragraph (b)(1) of
pursuant to the provisions of paragrappurpose of tax avoidance even though théis section. In no case, however, will the
(b)(2)(i) of this section. tax avoidance purpose is outweighed bfpreign distributee corporation’s adjusted
(iii) Distribution of stock of domestic other purposes (taken together or sepéasis in distributed property exceed the
subsidiary corporations-(A) Conditions rately). fair market value of such property at the
for nonrecognition. A domestic liquidat-  (2) For purposes of paragraph (b)(2)time of liquidation.
ing corporation shall not recognize gairiii)(C)(1) of this section, a distribution of (ii) Reporting under section 6038B.
or loss under paragraph (b)(1) of this sestock of the 80 percent domestic subSection 6038B and the regulations there-
tion on a distribution of stock of an 80sidiary corporation will be deemed tounder apply to a domestic liquidating cor-
percent domestic subsidiary corporatiorhave been made pursuant to a plan, one @dration’s transfer of property to a foreign
if the domestic liquidating corporation at-the principal purposes of which was thelistributee corporation under section
taches a statement described in paragraptioidance of U.S. tax, if the foreign dis-367(e)(2).
(b)(2)(iii)(D) of this section to its U.S. in- tributee corporation disposes of any such (iii) Other rules.For other rules that
come tax return for the year of the distribstock within two years of such distribu-may be applicable, see sections 1248,
ution of such stock. For purposes of thison. The rule in this paragraph (b)(2)-897, and 381.
paragraph (b)(2)(iii), a corporation is an(iii)(C)(2) will not apply if the foreign  (c) Distribution by a foreign corpora-
80 percent domestic subsidiary corporadistributee corporation can demonstrate tiion—(1) General rule—gain and loss not
tion, if— the satisfaction of the Commissioner thatecognized.If a foreign corporation (for-
(1) The subsidiary corporation is a doa principal purpose of the liquidation wasign liquidating) makes a distribution of
mestic corporation (but not a foreign cornot the avoidance of U.S. tax. property in complete liquidation under
poration that has made an election under (D) Required statemeniThe statement section 332 to a foreign corporation (for-
section 897(i) to be treated as a U.S. corequired by paragraph (b)(2)(iii))(A) of eign distributee) that meets the stock
poration for purposes of section 897);  this section shall be entitled “Requirewnership requirements of section 332(b)
(2) The domestic liquidating corpora-Statement under 81.367(e)—2(b)(2)(iiiwith respect to stock in the foreign liqui-
tion owns (directly) at least 80 percent ofor Stock of 80 Percent Domestic Subeating corporation, then, except as pro-
the total voting power of the stock of suctsidiary Corporations” and shall be previded in paragraph (c)(2) of this section,
corporation; and pared by the domestic liquidating corposection 337(a) and (b)(1) shall apply and
(3) The domestic liquidating corpora-ration and shall be signed under penaltighe foreign liquidating corporation shall
tion owns (directly) at least 80 percent obf perjury by an authorized officer of thenot recognize gain (or loss) on the distrib-
the total value of all stock of such corpodomestic liquidating corporation and byution under section 367(e)(2). If a foreign
ration. an authorized officer of the foreign dis-iquidating corporation distributes a part-
(B) Exceptions when the liquidatingtributee corporation. The required stateaership interest (whether foreign or do-
corporation is a U.S. real property hold-ment shall contain a certification thatmestic), then such corporation shall be
ing corporation. If the domestic liquidat- states that if the foreign distributee corpotreated as having distributed a proportion-
ing corporation is a U.S. real propertyation disposes of any stock subject tate share of partnership property in accor-
holding corporation (as defined in sectiorparagraph (b)(2)(iii)(A) of this section indance with the principles of paragraph
897(c)(2)) at the time of liquidation (ora transaction described in paragraptb)(1)(iii) of this section.
was a U.S. real property holding corporagh)(2)(iii)(C) of this section, then the do- (2) Exceptions—(i) Property used in a
tion with respect to the foreign distributeamestic liquidating corporation shall rec-U.S. trade or business(A) General rule.
corporation during the five year periodognize all realized gain attributable toA foreign liquidating corporation (includ-
ending on the date of liquidation), thersuch stock at the time of distribution, andng a corporation that has made an effec-
the exception in paragraph (b)(2)(iii)(A)the domestic liquidating corporation (ortive election under section 897(i)) that
of this section shall apply only to the disthe foreign distributee corporation on bemakes a distribution described in para-
tribution of stock of an 80 percent domeshalf of the domestic liquidating corpora-graph (c)(1) of this section shall recognize
tic subsidiary corporation that is a U.Stion) shall file a U.S. income tax returngain on the distribution of qualified prop-
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erty, as described in paragraph (b)(2)- (i) The foreign liquidating corporation any gain recognized on the distribution of
()(B) of this section (other than U.S. realwas required to waive its treaty benefitssets described in this paragraph as in-
property interests), that is used by the forunder paragraph (b)(2)(i)(C)(4) of thiscome effectively connected with the con-
eign liquidating corporation in the con-section in connection with the distributionduct of a trade or business within the
duct of a trade or business within thef such property in a prior liquidation dis-United States.

United States at the time of distribution. tribution subject to the provisions of this (3) Other consequences(i) Distribu-

(B) Ten-year active U.S. business exsection; or tee basis in propertyThe foreign distrib-
ception. A foreign liquidating corporation  (ii) The foreign distributee corporationutee corporation’s basis in property sub-
shall not recognize gain under paragrapis entitled benefits under a treaty to whiclect to this paragraph (c) shall be the same
(©)(2)(i)(A) of this section, if— the foreign liquidating corporation wasas the foreign liquidating corporation’s

(1) The foreign distributee corporation,not entitled. basis in such property immediately before
immediately thereafter and for the ten- (2) If the foreign distributee is requiredthe liquidation, increased by any gain, or
year period beginning on the date of théo waive treaty benefits because of paraeduced by any loss recognized by the
distribution of such property, uses theraph (c)(2)(i)(C)1)(ii) of this section, foreign liquidating corporation on such
property in the conduct of a trade or busithen the foreign distributee shall only beroperty, pursuant to paragraph (c)(2) of
ness in the United States; required to waive benefits that were nothis section. In no event, however, will

(2) The foreign distributee corporationavailable to the foreign liquidating corpo-the foreign distributee corporation’s ad-
is not entitled to benefits under a compreration (or a predecessor corporation) prigkisted basis in distributed property exceed
hensive income tax treaty (this requireto liquidation. the fair market value of such property at
ment shall apply only if the foreign liqui- (3) The property description describedhe time of liquidation.
dating corporation (or predecessoin paragraph (b)(2)(i)(CH of this section (i) Other rules. For other rules that
corporation) was not entitled to benefitshall include only the qualified U.S. tradegmay apply, see sections 367(b) and 381.
under a comprehensive income tanr business property described in para- (d) Anti-abuse ruleThe Commissioner
treaty); and graph (c)(2)(i) of this section. may require either a domestic liquidating

(3) The foreign liquidating corporation (D) Operating rules. By the foreign corporation or a foreign liquidating cor-
and foreign distributee corporation attachiquidating corporation’s claiming non- poration to recognize gain on a distribu-
the statement described in paragraptecognition under paragraph (c)(2)(i)(B)tion in liquidation described in paragraph
(c)(2)(i)(C) of this section to their U.S. in-of this section and filing a statement de(b) or (c) of this section (or treat the liqui-
come tax returns for their taxable yearscribed in paragraph (c)(2)(i)(C) of thisdating corporation as if it had recognized
that include the distribution. section, the foreign liquidating corporaloss on a distribution in liquidation), if a

(C) Required statemenfThe statement tion and the foreign distributee corporaPrincipal purpose of the liquidation is the
required by paragraph (c)(2)(i)(B)(3) oftion agree to be subject to the rules civoidance of U.S. tax (including, but not
this section shall be entitled “Requiredparagraph (c)(2)(i) of this section, as wellimited to, the distribution of a liquidating
Statement under §1.367(e)-2(c)(2)(i),as the rules of paragraphs (b)(2)(i)(D) anforporation’s earnings and profits with a
shall be prepared by foreign liquidating(E) of this section. In applying the rulesPfincipal purpose of avoiding U.S. tax).
corporation, shall be signed under penabf paragraphs (b)(2)(i)(D) and (E) of thisA liquidation may have a principal pur-
ties of perjury by an authorized officer ofsection, “foreign liquidating corporation” Pose of tax avoidance even though the tax
the foreign liquidating corporation and byshall be used instead of “domestic liquidvoidance purpose is outweighed by other
an authorized officer of the foreign dis-dating corporation” each time it appeard?UrpPoses (t_aken together or _separately).
tributee corporation, and shall be identicaReferences in the rules of paragraphs () Effective date.This section shall be
to the statement described in paragrapb)(2)(i)(D) and (E) of this section to vari-applicable to distributions occurring 30
(b)(2)(i)(C) of this section, except thatous rules in paragraph (b) of this sectiod2ys after August 9, 1999 or, if taxpayer
“§1.367(e)-2(c)(2)(i)(B)” shall be substi-shall be applied as if such references wef® €lects, to distributions in taxable years
tuted for references to “81.367(e)—2(b)to this paragraph (c). ending after August 8, 1999.

(2)(i)” and “foreign liquidating corpora- (i) Property formerly used in a United Par- 4. Section 1.6038B-1 is amended
tion” shall be substituted for “domesticStates trade or busines# foreign liqui- PY revising the fourth sentence of para-
liquidating corporation” each time it ap-dating corporation that makes a distribud@Ph (&), the first sentence of paragraph
pears. References in the rules of parsion described in paragraph (c)(1) of thi§P)(1)(), and paragraphs (d), (e), and (g)
graph (b)(2)())(C) of this section to vari-section shall recognize gain (but not losdf "€ad as follows:

ous rules in _paragr_aph (b) of this sectionn the distribution of property (other tha':il.60388—1 Reporting of certain

shall be applied as if such references weté.S. real property interests) that ha

to this paragraph (c). However, the stateeeased to be used by the foreign liquidat-

ment described in this paragraph (c)(2)ing corporation in the conduct of a U.S. (a) * * * Section 1.6038B-1(e) de-
()(C) shall be modified as follows: trade or business within the ten-year pescribes the filing requirements for prop-

(1) The foreign distributee corporationriod ending on the date of distribution anckrty transfers described in section 367(e).
shall not be required to waive its incomehat would have been subject to sectioh* *
tax treaty benefits as required byB64(c)(7) had it been disposed. Section (b) Time and manner of reporting(1)
81.367(e)-2(b)(2)(I)(CX), unless— 864(c)(7) shall govern the treatment ofn generat—(i) Reporting procedureEx-

ansactions to foreign corporations.
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cept for stock or securities qualifyingentitled, “Addendum to Form 926.” The9, 1999, (as contained in 26 CFR part 1
under the special reporting rule of paraaddendum shall contain a brief descriprevised April 1, 1999) for transfers de-
graph (b)(2) of this section, or cashtion of the transaction, state the number afcribed in section 367(e) that are not sub-
which is subject to special rules containedhares distributed to distributees who aiject to §881.367(e)-1(f) and 1.367(e)-2(e).
in paragraph (b)(3) of this section, anyot qualified U.S. persons (applying the Par. 5. Section 1.6038B-1T is amended
U.S. person that makes a transfer deules contained in §1.367(e)-1(d)), andby revising the section heading, revising
scribed in section 6038B(a)(1)(A),state the basis and fair market value of thearagraph (e) and revising the first sen-
367(d), or 367(e), is required to reportistributed stock or securities (including @ence of paragraph (g), to read as follows.
pursuant to section 6038B and the rules ¢ikt stating the amounts that were distrib- , .

this section and must attach the requirested to distributees who were not qualiS1-6038B-1T Reporting of certain
information to Form 926, “Return by fied U.S. persons and distributees whijansactions to foreign corporations
Transferor of Property to a Foreign Corwere qualified U.S. persons). (temporary).

poration.” * * * (4) Reporting rules for section *x ok k% *

367(e)(2) distributions by domestic liqui-

dating corporations. If the distributing (e) [Reserved] For further guidance,
corporation makes a distribution of propsee §1.6038B—1(e).

(d) [Reserved]. For further guidance, ™'~ e )
see §1.6038B—1T(d). erty in complete liquidation under section

(e) Transfers subject to section332 to a foreign distributee corporation

367(e}—(1) In general. If a domestic hat meets the stock ownership require- 4y effective date.This section applies
corporation (distributing corporation) Ments of section 332(b) with respect q, ransfers occurring after December 31,
makes a distribution described in sectiof'® Stock of the distributing corporationggg «  +

367(e)(1) or section 367(e)(2), the distripthen the distributing corporation shall
uting corporation must comply with thecomplete a Form 926 and attach a signdeART 602—OMB CONTROL

reporting requirements of this paragrapf©PY of such form to its U.S. income taxNUMBERS UNDER THE
(). Unless otherwise provided in thideturn for the year of the distribution. ThePAPERWORK REDUCTION ACT

section, a distributing corporation making?rOPerty description contained in Part Ill

; . Par. 6. The authority citation for part
St ; ; ; ; f the Form 926 shall contain a descrip-
a distribution described in section® _ [3602 continues to read as follows:

367(e)(1) or 367(e)(2) must file a Formtion of all property distributed by the lig o
926( ‘)‘(R(Z.turn by( a)(U).S. Transferor oftidating corporation (regardless of Authority: 264.S.C. 7805

Property to a Foreign Corporation (undeW/hether the property qualifies for non- Par. 7. In 8602.101, paragraph (b) Is
section 367),” as amended and modifiefEcognition). The description shall als mended in the table by removing the en-
by this sectio'n. identify the property excepted from gaint”es for 1.367(e)-1T and 1.367(e)-2T, re-

(2) Reporting requirements for sectionf€c0gnition under §1-367(9)—2(b)(2)(ii)\/;s(j.ng thf entry for 1:6?385_1{ andd
367(e)(1) distributions of domestic con@nd (iil). If the distributing corporation adding entries in numerical oraer to rea

trolled corporations. A domestic distrib- distributes property that will be used by follows:

uting corporation making a distribution ofthe foreign distributee corporation in 8ggn2 101 OMB Control numbers.

the stock or securities of a domestic cold-S- trade or business and the distributing

poration under section 355 is not requirefiorPoration does not recognize gain on e
to file a Form 926, as described in para2Uch distribution under 81.367(e)- (b) ***
graph (e)(1) of this section, and shall hav&(P)(2)(i), then the distributing corpora-

no other reporting requirements undefion may satisfy the requirements of this -
section 6038pB. g red section by completing Part 1 of the Forn"FR part or section Current OMB

i ; :~Wwhere identified control No.
3) Reporting requirements for section?28, noting thereon that the informatiorV :
(3) Reporting req required by the Form 926 is contained ind described

367(e)(1) distributions of foreign con- i
trolled corporations. If the distributing the statement required by §1.367(e)—

corporation makes a section 355 distribi2(P)(2)()(C)@), and attaching a signed
tion of the stock or securities of a foreigrfOPY Of the Form 926 to its U.S. incomey 367(e)-1 .............. 1545-1487
controlled corporation to distributeet@x return for the year of the distribution. 1.367(8)=2 oo 1545-1487

* * *x * *

* * *x * *

shareholders who are not qualified U.S. * ok x % %  ox % % %

persons, as defined in §1.367(e)-1(b)(1),

then the distributing corporation shall (g) Effective datesThis section applies 1 60388-1. . ... .......... 1545-1487
complete Part 1 of the Form 926 and ateo transfers occurring on or after July 20, 1545-1615

tach a signed copy of such form to its U.S1998, except paragraph (e) of this section,
income tax return for the year of the diswhich applies to transfers that are subject
tribution. The distributing corporationto §81.367(e)-1(f) and 1.367(e)-2(e):

shall also attach to its U.S. income tax reéSee §1.6038B—1T for transfers occurring Robert E. Wenzel,
turn for the year of distribution a stateprior to July 20, 1998. See also Deputy Commissioner of
ment signed under the penalties of perjur§1.6038B—1T(e) in effect prior to August Internal Revenue.
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Approved 7/29/1999. of these temporary regulations serves agas deemed to have been transferred di-
the text of the proposed regulations setctly by the foreign trust to the U.S. per-
Donald C. Lubbick, forth in the notice of proposed rulemakingson if any one of three specified condi-

Assistant Secretary of published in REG-252487-96, on pagéons was satisfied. In cases where the
the Treasury 303, transfer from the intermediary to the U.S.

. ) ) person did not occur in the same taxable
(Filed by the Office of the Federal Register on AUDATES: Effective Date These regula- year of the U.S. person as the transfer

ust 6, 1999, 8:45 a.m., and published in the issue of . . - .
?he Federal Register for Au%ust 9, 1999, 64 F.Rﬁons are effoctlve August 10, 1999. from the foreign trust to the intermediary,
43072) Applicability Dates:For dates of ap- the proposed regulations looked to gener-

plicability of 81.643(h)-1, see §1.643(h)-ally applicable agency principles to deter-
1(h). For dates of applicability of mine when the transfer to the U.S. person
Section 482.—Allocation of 81.671-2T(e), see §1.671-2T(e)(7). Fawas deemed to occur.

Income and Deductions Among ~ dates of applicability of 881.672(f)-1 Commenters said the proposed rules
through 1.672(f)-5, see 881.672(f)-1(C)were too broad and could reach virtually

Taxpayers

pay 1.672(f)-2(e), 1.672(f)-3(e), 1.672(f)—any transfer made to a U.S. person by any
26 CFR 601.105: Examination of retuns and ~ 4(h), and 1.672(f)-5(c). person who has received a distribution
claims for refund, credit, or abatement; from a foreign trust. They suggested that
determination of correct ta liability. FOR FURTHER INFORMATION CON- he pasic requirement for treating a trans-

This revenue procedure addresses secondary ACTE M. Gr_ace Fleeman (,202) 622+er to a U.S. person as a transfer directly
justments under section 482 of the Internal Revenue880 concerning the regulations genefom 5 foreign trust should be the exis-

Code. See Rev. Proc. 99-32, page 296. ally, and James A. Quinn (202) 622-306@ance of an intention to avoid U.S. tax.
concerning §1.671-2T(e) and 81.672(f)—hternatively, they said there should at
(not toll-free numbers). least be a time limitation so that the rule
Section 643.—Definitions would not apply to a transfer of property
Applicable to Subparts A, B, C, ~ SUPPLEMENTARY INFORMATION received from a foreign trust more than,

and D Background for example, one year before the transfer
to the U.S. person. In addition, they said
26 CFR 1.643(h)-1: Distribution by certain foreign  On June 5, 1997 (62 F.R. 37819) Treahe proposed rule relying on generally ap-
trusts through intermediaries. sury and the IRS published a notice ofilicable agency principles for determin-
proposed rulemaking (REG-252487-96ihg whether an intermediary is the agent
T.D. 8831 under sections 643(h), 671, 672(f), andf the foreign trust or of the U.S. person
7701 of the Internal Revenue Codevould be difficult to apply because differ-
DEPARTMENT OF THE TREASURY (Code). Comments responding to the nant countries have different laws and the
Internal Revenue Service tice were received and a public hearing).S. person should be taxed prior to re-
26 CFR Part 1 was held on August 27, 1997. After coneeipt only if the intermediary is clearly a
. sideration of the comments, the proposegominee or agent for the U.S. person.
Inboond Grantor Trusts With regulations under sections 643(h) and In response to the comments, the final
Foreign Grantors 672(f) are adopted as final regulations aggulations treat any property (including
AGENCY: Internal Revenue Servicer€vised by this Treasury decision. Theash) that is transferred to a U.S. person
(IRS), Treasury. proposed regulat_lons unde_:r section 678y an intermediary who has received
are issued as revised by this Treasury dproperty from a foreign trust as property
ACTION: Final and temporary regula-cision as temporary regulations. The revitransferred directly by the foreign trust to
tions. sions are discussed below. The proposede U.S. person if the intermediary re-
regulations under section 7701 are witheeived the property from the foreign trust
SUMMARY: This document contains drawn. The temporary regulations undepursuant to a plan one of the principal pur-
regulations implementing sections 672(fsection 671 are also being issued as prpeses of which was the avoidance of U.S.
and 643(h) of the Internal Revenue Codgposed regulations published in REG+ax. Atransfer of property will be deemed
as amended by the Small Business Jd52487-96, on page 303. to have been made pursuant to a plan one
Protection Act of 1996, which relate to . . . of the principal purposes of which was the
the application of the grantor trust rules t&XPlanation of Provisions and Revisions 4 qidance of U.S. tax if all of certain spec-
certain trusts establiohed by foreign P Comments and Changes to §1_643(h)_ified chtors are presont. However, the
sons. These regulations affect primarily 1. pistributions by Certain Foreign Commissioner may find that a transfer
U.S. persons who are beneficiaries of 1 ,sts Through Intermediaries was made pursuant to a plan one of the
trusts established by foreign persons. principal purposes of which was the
This document also contains temporary Under the proposed regulations, angvoidance of U.S. tax whether or not any
regulations defining the termrantor for amount that was derived, directly or indi-of the specified factors is present.
purposes of part | of subchapter J, chapteectly, by a U.S. person from a foreign The factors that will cause a transfer to
1 of the Internal Revenue Code. The textust through an intermediary generallype deemed to have been made pursuant to
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a plan one of the principal purposes oéffect of changes in the fair market valueeasonable period of time, but who makes
which was the avoidance of U.S. tax arbetween the date of the transfer to the imo other transfers to the trust that consti-
the following: (i) the U.S. person is re-termediary and the date of the transfer tute gratuitous transfers, will not be

lated to a grantor of the foreign trust othe U.S. person. treated as an owner of any portion of the
has another relationship with a grantor of The final regulations clarify that theytrust under sections 671 through 677 or
the foreign trust that establishes a reasoapply only to gratuitous transfers. They79.

able basis for concluding that the grantaglso clarify that if property is treated as Commenters also questioned a provi-
of the foreign trust would make a gratutransferred directly by a foreign trust to &ion in the proposed regulations that
itous transfer to the U.S. person; (ii) thaJ).S. person pursuant to the regulationdteated a distribution from one trust to an-
U.S. person receives from the intermedithe same property will not be taken int@ther trust that is a beneficiary of the first
ary, within the period beginning twenty-account in computing the gross income dfust as a gratuitous transfer, with the re-
four months before and ending twentythe intermediary (if such property wouldsult that the first trust was a grantor of the
four months after the intermediary’sotherwise be required to be so taken intgecond trust. Under the temporary regu-
receipt of property from the foreign trustaccount). lations, if a trust makes a gratuitous trans-
either the property the intermediary re- The final regulations under sectionfer of property to another trust, the

ceived from the foreign trust, proceed$43(h) are applicable to transfers made @rantor of the transferor trust generally is

from such property, or property in substiy. s, persons after August 10, 1999. treated as the grantor of the transferee
tution for such property; and (iii) the U.S. trust. However, if a person with a general
person cannot demonstrate to the satisfaé-Comments and Changes to power of appointment over the transferor

tion of the Commissioner that (A) the in- 81.671— 2(e): Definition of Grantor  trust exercises that power in favor of an-
termediary has a relationship with the Th d lati ided other trust, such person is treated as the
U.S. person that establishes a reasonable,. € proposed regu ations provide %rantor of the transferee trust, even if the
basis for concluding that the intermediar;sJeflnltlon of grantor for purposes of part | rantor of the transferor trust is treated as
would make a gratuitous transfer to thgf .subchapter J, chapter 1 of the Cod he owner of the transferor trust under
U.S. person, (B) the intermediary actea—h's_ document replaces the proposed regijbpart E of part I, subchapter J, chapter 1
independently of the grantor and thé“at'onS W_'th temporary regulations thabf the Code. (These rules do not affect
trustee, (C) the intermediary is not af'€ effective August 10, 1999. Thesg,q yetermination of whether or not the
agent of the U.S. person under generalffMmpPorary regulations are also being isy a1 itous transfer from the transferor
applicable U.S. agency principles, angued as prc_)posgd_regulatlons publishegl,qt is 4 distribution subject to sections
(D) the U.S. person timely complied Withelseyvhere in this issue of t_lfesdera_l 651 or 661.)
the reporting requirement of sectiorR€9iStér. In accordance with section e proposed regulations provided that
6039F, if applicable, if the intermediary is”802(€)(2), the temporary regulations wilh, person who acquires an interest in a
a foreign person. See Notice 97—3§Xpire before August 12, 2002. fixed investment trust from a grantor of
(1997-1 C.B. 422). ~Under the original proposed regulane tryst also will be treated as a grantor
The final regulations also have bee&iOnS, & grantor was defined to includgy the trust. In response to comments re-
modified with respect to the application®ny Person to the extent such person &igjved, the temporary regulations extend
of generally applicable agency principlesther (i) creates a trust or (ii) directly or inthe same treatment to persons who ac-
Under the final regulations, property isdirectly makes a gratuitous transfer to guire an interest in a liquidating trust or
treated as transferred to the U.S. person ifst. Commenters questioned why @n environmental remediation trust.
the year it is actually transferred to th&ominal creator who has made no transfer The temporary regulations include a
U.S. person by the intermediary unlest a trust should be treated as a grantgew section that applies to gratuitous
the Commissioner determines, or the taxand asked for an explanation of the tajansfers to trusts by partnerships and cor-
payer can demonstrate to the satisfacticignificance of such treatment. porations. If the transfer is entered into
of the Commissioner, that the intermedi- Treating a nominal creator as a grantdfor a business purpose of the partnership
ary is an agent of the U.S. person und@nsures that someone will be responsiblg corporation, the partnership or corpora-
generally applicable agency principles, ifior reporting the creation of a foreign trustion, as the case may be, generally is
which case the property will be treated aBy a U.S. person even if the trust is nofeated as the grantor of the trust. How-
transferred to the U.S. person by the truémmediately funded. See sectiorever, if the transfer is not entered into for
in the year the property was transferred t6048(a)(3)(A)(i) and (a)(4)(A). At the a business purpose of the partnership or
the intermediary by the trust. As a corolsame time, Treasury and the IRS believeorporation — for example, if it is for the
lary, the final regulations provide that thghat an accommodation grantor, such gsersonal purposes of one or more of the
fair market value of the property is deteran attorney who creates a trust on behgdtartners or shareholders — the transfer is
mined as of the date of the transfer to thef a client, (although a grantor) should notreated as a constructive distribution to
U.S. person, unless the intermediary ibe treated as an owner of the trust. Acuch partners or shareholders under fed-
treated as an agent of the U.S. person, dordingly, the temporary regulations proeral tax principles, and the partners or
which case the fair market value will bevide that a person who either creates shareholders, as the case may be, are
determined as of the date of the transfer toust, or funds a trust with an amount thatreated as the grantors of the trust. See,
the intermediary. Examples illustrate thés directly repaid to such person within dor example Epstein v. Commissionés3

1999-34 |.R.B. 265 August 23, 1999



T.C. 459 (1969), acg. on another issug/ears of a trust beginning after August 1Q:ation for purposes of determining how

1970-2 C.B. xix. 1999. the transfer will be treated in the hands of
Commenters asked for guidance con- the U.S. person, and the rules of

cerning the identification of the grantor?- Comments and Changes to §1.672(f)—4(c) will apply. If a trust that a

when the property contributed to the trust $1.672(f)-2: Certain Foreign CFC, PFIC, or FPHC is treated as owning

is jointly owned. These temporary regu- Corporations under section 678 makes a gratuitous

lations do not provide specific guidance \jnqer the proposed regulations, a corfransfer to a U.S. person, the rules of
on the treatment of joint owners that conggjeq foreign corporation (CFC) that81-672(f)—4(c) will apply as if the CFC,
tribute property to a trust. Treasury and eated or funded a trust was treated asP 4 !C. or FPHC had made a gratuitous
the IRS invite comments with specific exomestic corporation for purposes of sedransfer to the trust.

amples of areas that may need clarificg;y, 672(f) only to the extent the trust's The final regulations for CFCs, PFICs,
tion, such as, for example, the treatment ome was subpart F income that waand FPHCs are generally applicable to
of community property or the joint OWN- ¢, rrently taken into account in computing@xable years of shareholders of CFCs,
ership of property by noncitizen spouses;he gross income of a U.S. citizen, U.SPFICs, and FPHCs beginning after Au-

resident, or domestic corporation. Ther@Ust 10, 1999 and taxable years of CFCs,
were similar rules for passive foreign in>FICs, and FPHCs ending with or within

vestment companies (PFICs) and foreightch taxable years of the shareholders.
. . personal holding _companies (FPHCs) . Comments and Changes to 81.672(f)—
The proposed regulations prescribed @ommenters questioned whether the pro- 3: Excepti ToG | Rul
. . ) ) . : ptions To General Rule

two-step analysis for implementing theposed rules were consistent with the statu-
general rule of section 672(f). First, theéory antideferral regime and the legislaA. Certain Revocable Trusts
grantor trust rules other than sectionive history. There also were suggestions
672(f) (the basic grantor trust rules) wer¢hat the proposed rules should not apply Under the proposed regulations, the
applied to determine the worldwidewhere a CFC is wholly owned, directly ordeneral rule of §1.672(f)-1(a) did not
amount and the U.S. amount. Then, thiadirectly, by U.S. shareholders. In addi2pply to any portion of a trust if the power
trust was treated as partially or whollytion, there were requests for simplifical0 revest absolutely in the grantor title to
owned by a foreign person based on aion of the rules pertaining to annual flucSuch portion was exercisable solely by the
annual year-end comparison of the worldtuations in the portion of a trust that iggrantor without the approval or consent of
wide amount and the U.S. amount. Contreated as owned by the grantor. any other person for a period or periods
menters suggested that the two-step In response to the comments, Treasugdgregating 183 days or more during the
analysis was unnecessarily complex anahd the IRS have developed rules that at@xable year of the trust. The 183-day
questioned whether it might produce renarrowly targeted to potentially abusive'ule is targeted at potentially abusive situ-
sults that were unintended or inconsistersituations and therefore are not inconsigtions in which a power to revest is so
with the statute. tent with the antideferral regime. Undefimited that it is not likely to be exercised.

In response to these concerns, the finghe final regulations, if the owner of a In response to comments received, the
regulations provide that the grantor trusirust upon application of the grantor trusfinal regulations clarify that if the first or
rules other than section 672(f) must be apules without regard to section 672(f) is dast taxable year of the trust is less than
plied first to determine whether, undeiICFC, PFIC, or FPHC, the CFC, PFIC, od83 days, the revocable trust exception
such rules, any portion of the trust would®PHC, as the case may be, will be treatetill apply if the grantor has a power to
be treated as owned by a person othas a domestic corporation for purposes é¢gvest on each day of the first or last tax-
than a U.S. citizen or resident or domestiapplying the general rule of §1.672(f)-1able year (including the year of the
corporation. The determination of theConsequently, a CFC, PFIC, or FPH@rantor’s death), as the case may be. The
portion of the trust that is treated agenerally will be treated as an owner of &inal regulations also clarify that, consis-
owned by a grantor or other person is ttrust if it would be so treated under sectent with the principle that statutory ex-
be made based on the terms of the trusbns 671 through 678 without regard teceptions should be construed narrowly, if
and the application of the grantor trussection 672(f). A CFC, PFIC, or FPHCa trust fails to qualify for the revocable
rules as found in §1.671-1 et seq. If it isvill be treated as a domestic corporatiotrust exception in a particular year, the ex-
determined that any portion of the trussolely for purposes of applying the geneeption cannot apply in a later year even
would be treated as owned by a persceral rule of 81.672(f)-1. Thus, a CFCjf the requirements would otherwise be
other than a U.S. citizen or resident or ddPFIC, or FPHC will be treated as a forsatisfied in such later year.
mestic corporation, such person will beeign corporation for purposes of Commenters asked whether the revoca-
treated as the owner of such portion onl§1.672(f)—4, which is discussed below irble trust exception continues to apply if
if such person is a foreign corporation depart 6 of this explanation. the grantor becomes incapacitated. The
scribed in 81.672(f)-2(a) or if such por- If a trust to which a CFC, PFIC, orfinal regulations provide that the excep-
tion of the trust qualifies for one of the exFPHC has made a gratuitous transfeion will continue to apply if, but only if,
ceptions in 81.672(f)-3. makes a gratuitous transfer to a U.S. pethere is a guardian or other person who

The final regulations under the generason, the CFC, PFIC, or FPHC, as the casms unrestricted authority to exercise the
rule are generally applicable to taxablenay be, will be treated as a foreign corpaiecessary power on the grantor’s behalf.

3. Comments and Changes to
81.672(f)—1: Foreign Persons
Not Treated as Owners
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Some commenters disagreed with thgrantor’'s spouse. Commenters said theb®na fide and for adequate and full con-
result in 81.672(f)-3(a)(4lexample 3of proposed rules were inconsistent with theideration in money or money’s worth.
the proposed regulations, which conmanner in which distributions in dis-However, obligations to support certain
cluded that the revocable trust exceptiooharge of obligations are treated in regundividuals will be treated as legal obliga-
does not apply where the grantor of th&ations promulgated under other provitions if the individual is either perma-
trust can replace the trustee, who is notsions of the Code. For example, underently and totally disabled or less than 19
related or subordinate party, at any timgsections 677(a) and 662(a)(2), there is ngears old. The final regulations expand
for any reason. They said the examplexception for obligations to family mem-the list of potentially eligible individuals
was inconsistent with the existing grantobers that are not based on full and adée include certain individuals who are
trust rules. See, e.g., §1.674(d)—-2(ajuate consideration in money or money'siembers of the grantor’s (or grantor’s
After careful consideration, Treasury anavorth. Commenters also said the prospouse’s) household and have as their
the IRS have concluded that Example 3 isosed rules were likely to exclude mosprincipal place of abode the grantor’s (or
consistent with the purposes of sectiotrusts from qualification for the exceptiongrantor’s spouse’s) home, but are not re-
672(f) and should be retained. because, in most jurisdictions, a trust prdated to the grantor (or grantor’'s spouse)

Commenters raised a number of issuassion that permits distributions to a parthrough one of the relationships listed in
concerning the grandfather rules inicular person is construed to permit dissection 152(a)(1) through (8). The fact
81.672(f)-3(a)(2) and (b)(4) of the pro+ributions to be made in satisfaction othat amounts might become distributable
posed regulations for certain trusts thahat person’s obligations, regardless of thisom a trust to support an individual who
were in existence on September 19, 1998ource of the obligations. is not described in the regulations will be
In response to the comments, the final Treasury and the IRS believe it is neithedlisregarded if, at the time the applicabil-
regulations confirm that physical separanecessary nor appropriate for the reguldty of the exception is being determined,
tion of amounts that were gratuitouslytions promulgated under the statutory exthe potential obligation is not reasonably
transferred to the trust after Septembejeptions to section 672(f) to be consisterixpected to arise under the facts and cir-
19, 1995, is not required. The final reguwith the regulations promulgated undegumstances.
lations further provide that initial separatether provisions of part | of subchapter J, Some commenters said the limitation in
accountings may be prepared at any timshapter 1 of the Code. Section 672(f) raProposed 81.672(f)—-3(b)(2)(ii) for legal
up until the due date (including extenflects a policy determination that foreignobligations to related persons is not
sions) for the tax return for the first taX-persons should not be allowed “to affrmaneeded in the case of reinsurance trusts
able year of the trust beginning after Autively use the domestic anti-abuse ruleBecause, regardless of the sufficiency of
gust 10, 1999. In response to requests febncerning grantor trusts” to avoid U.Sthe consideration for the reinsurance, the
more specific guidance, the final regulatgx on trust income distributed to U.S. benflnds in a reinsurance trust can be utilized
tions provide that the grandfather rulegficiaries. Dept. of the Treasury, Generanly to satisfy the legal obligations of the
apply only if any amounts that were gragxplanations of the Administration’s Rev-reinsurer (or will be distributed to the
tuitously transferred to the trust after Sepenue Proposals, at 12 (1995). Sectioi¢insurer). In addition, commenters
tember 19, 1995, are treated as a separg!e(f) operates to implement that policypointed out that there already are other
portion of the trust that is accounted fogetermination by providing that the grantoProvisions, such as sections 482 and 845,
under the rules of §1.671-3(a)(2). trust rules generally do not apply wherdhat apply to related-party reinsurance

. I their effect would be to treat a foreign perarrangements.
B. Certain Trusts that Can Distribute . ; ;
son as the owner of any portion of a trust. The final regulations reserve on the ap-

Only to the Grantor or the Spouse of S. Rep. No. 35, 104th Cong., 1st Sess. 1@fication of the related-party rule to rein-
the Grantor (1995). The exceptions in sectiorsurance trusts. Treasury and the IRS are

Under the proposed regulations, th672(f)(2) must be interpreted narrowly tdooking carefully at this area, and they in-
general rule of §1.672(f)—1 did not applypreserve the primary operation of the gerité additional comments. _
if the only amounts distributable from aeral rule. See, for exampl@pmmissioner ~ Commenters raised a number of issues
trust (or portion of a trust) during the life-v. Clark, 489 U.S. 726, 739 (1989) (“Inconcerning the grandfather rules in
time of the grantor were amounts distribconstruing provisions . . . in which a gen31.672(f)-3(b)(4) of the proposed regula-
utable to the grantor or the grantor’®ral statement of policy is qualified by arfions. These issues are discussed above in
spouse. Treasury and the IRS contenexception, we usually read the exceptioRONnection with the grandfather rules
plate that the fact that the grantor and higarrowly in order to preserve the primanpnder 81.672(f)-3(a)(2) of the proposed
or her spouse might someday divorce ayperation of the provision.”). regulations.
legally separate will be disregarded for The final regulations continue to pro-
purposes of determining whether the exvide that a trust will not fail to qualify for
ception is applicable. the exception solely because amounts areThe proposed regulations listed cate-

Under the proposed regulationsgdistributable from the trust in discharge ofjories of trusts that constitute compen-
amounts distributable in discharge of @ legal obligation of the grantor (orsatory trusts, without regard to whether
legal obligation of the grantor or thegrantor’s spouse). An obligation to a reany portion of a particular trust would
grantor’s spouse generally were treated dated person is not generally treated asever be treated as owned by the grantor or
amounts distributable to the grantor or thieegal obligation unless it was contracteénother person under the grantor trust

C. Compensatory Trusts
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rules. Treasury and the IRS are cortions. Under the proposed regulations, gubsequent gift to the donee. In response
cerned that some taxpayers may find suche partnership or foreign corporation waso the commenters’ concerns, they pro-
a comprehensive list confusing. Accordtreated as the owner of the trust under thede an additional exception for cases
ingly, the final regulations provide thatgrantor trust rules, the transfer was treataslhere the U.S. donee can establish that a
the trusts to which the compensatory trugts a purported gift from the partnership ononresident alien individual treated and
exception applies are those to which thforeign corporation. If the partnership oreported the purported gift for purposes of
application of section 672(f) is likely to foreign corporation was not treated as thine tax laws of the country in which the
be relevant: (i) nonexempt employeesbwner of the trust, the transfer was treatemonresident alien is resident as a distribu-
trusts described in section 402(b) and (iias an accumulation distribution from theion from the partnership or foreign cor-
so-called “rabbi” trusts. Treasury and therust unless the resulting U.S. tax liabilityporation and a subsequent gift to the
IRS believe the issue of whether tax-exwas less than the U.S. tax that would bdonee, provided the U.S. donee timely
empt compensatory trusts can be treatetlie if the transfer were treated as a pucomplied with the filing requirements of
as owned by a foreign person is moot beported gift from the partnership or foreignsection 6039F, if applicable. Finally, they
cause there are special statutory rules thérporation. provide another new exception for pur-
govern those trusts. Commenters said the proposed regulgorted gifts from domestic partnerships
Treasury and the IRS contemplate thafons were overly broad and exceeded théat are beneficially owned (within the
a nonexempt employees’ trust describegcope of the regulatory authority grantedheaning of §1.1441-1(c)(6)) exclusively
in section 402(b) will be treated as owne@y Congress. They suggested that a pusy U.S. citizens or residents or domestic
by a beneficiary of the trust only to theported gift from a partnership or foreigncorporations.
extent provided in regulations sectiorcorporation should be treated as a deemedin response to other comments, the final
1.402(b)-1(b)(6). See also proposed regtistribution to the partner or shareholderegulations clarify that a transfer to a U.S.
ulations 81.671-1(g) and 81.671-1(h)ollowed by a deemed transfer to the U.Slonee that is a corporation will not be sub-
which were published in thBederal donee. Commenters also suggested tHatt to the general rule of §1.672(f)—4(a) to
Register (61 F.R. 50778) on Septembelpurported gifts should not be recharactethe extent the donee can establish that the
27, 1996, for proposed rules describingzed as taxable distributions unless it apgransfer was a contribution to capital. The
when an employer will be treated as apeared, based on all the facts and circurfinal regulations also expand the scope of
owner of any portion of a nonexempt emstances, that the partnership or foreigthe charitable contribution exception to in-
ployees’ trust described in section 402(bgorporation was being used principally aslude a transfer from a transferor that has
that is part of a deferred compensatiog device to avoid U.S. tax. received a ruling or determination letter
plan. Treasury and the IRS believe the basitom the Internal Revenue Service recog-
The final regulations also provide thapproach taken by the proposed regulaizing its exempt status under section
the Commissioner may designate addtions is both necessary and appropriate &01(c)(3), provided that the transfer was
tional categories of trusts to which theyrevent the avoidance of the purposes afiade pursuant to the transferor's exempt
compensatory trust exception applies. section 672(f). See Code sectiompurpose, the ruling or determination letter
672(f)(4) and (6). A rule that would has not been revoked or modified, and
recharacterize purported gifts only in situthere has been no material change, incon-
ations where the partnership or foreigmsistent with exemption, in the character,
corporation was being used principally apurpose, or method of operation of the
The proposed regulations provided thad device to avoid U.S. tax would be unaderganization.
a U.S. donee generally must treat a puministrable. It would place a nearly in- The final regulations revise the rules
ported gift from a foreign corporation as ssurmountable burden on the IRS to obtaifor gratuitous transfers to U.S. donees
distribution from the foreign corporationinformation, much of it outside the Unitedfrom trusts to which partnerships or for-
unless the U.S. donee can establish thatSéates, and to establish that the partnegign corporations have made gratuitous
U.S. citizen or resident alien is a shareship or foreign corporation was beingransfers. The revisions reflect the fact
holder of the transferor and that the U.SJsed to avoid U.S. tax. Further, individuthat, under U.S. domestic law principles,
citizen or resident took the amount int@ls do not normally receive gifts fromthe partners or shareholders might be
account for U.S. tax purposes and subspartnerships and corporations. See, fdreated as grantors of the trust. See
quently made a gift to the U.S. doneeexample,Commissioner v. Duberstein,§1.671-2T(e)(4).
Similar rules were proposed for purported63 U.S. 278 (1960). The final regulations also clarify that if
gifts from partnerships (whether domestic The final regulations leave the basithe transferring partnership or foreign
or foreign). There were exceptions foapproach essentially unaltered, but excorporation receives some consideration
charitable contributions to donees depand the number of exceptions to the geifirom the U.S. donee, but the considera-
scribed in section 170(c) and for pureral rule. They retain the exception fotion is less than the fair market value of
ported gifts that did not exceed $10,000. cases where the U.S. donee can establigie property transferred, only the excess
Section 1.672(f)—4(c) of the proposedhat a U.S. citizen or resident alien treatedill be treated as a purported gift. Fur-
regulations provided rules for gratuitougand reported) the purported gift for U.Sther, no portion will be treated as a pur-
transfers to U.S. donees from trusts crdax purposes as a distribution from th@orted gift if the U.S. donee can establish
ated by partnerships or foreign corporapartnership or foreign corporation and ahat the U.S. donee is neither related to a

6. Comments and Changes to
81.672(f)-4: Recharacterization of
Purported Gifts
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partner or shareholder of the transferor Section 1.672(f)-5(c) of the proposed *okox ok
within the meaning of §1.643(h)-1(e) noregulations provided that, for purposes of ,
has another relationship with a partner c§1.672(f)—4, a wholly owned business erAdoption of Amendments to the
shareholder of the transferor such thaity must be treated as a corporation, sep&egulations
there is a reasonable basis for concludimgite from its_single owner. Absent this Accordingly, 26 CFR part 1 is amended
that the partner or shareholder wouldule, an entity having a single owner ¢ ¢ 0ws:
make a gratuitous transfer to the U.Scould avoid the purported gift rule by
donee. electing to be disregarded, with the resufPART 1—INCOME TAXES

Commenters said the proposed reguldhat the purported gift would be received S
tions overturned an early Supreme Couftom the owner of the entity, rather than Paragraph 1. The authority citation for
decision,Bogardus v. Commission@p2 from the entity itself. The final regula-Part 1 is amended by adding entries in nu-
U.S. 34 (1937), which treated certain paytions clarify that this special rule (renum.merical order to read in part as follows:
ments by an acquiring corporation in a rebered as §1.672(f)-5(b)) applies solely Authority: 26 U.S.C. 7805 ***
organization that were paid at the instigafor purposes of §1.672(f)—4. Thus, it does Section 1.643(h)-1 also issued under
tion of former shareholders of the targenot apply for purposes of §§1.672(f)-126 U.S.C. 643(a)(7).
corporation to employees and former enthrough 1.672(f)-3 or §1.672(f)-5 or for Section 1.671-2T also issued under 26
ployees of the target corporation as norpurposes of any other provision of thdJ.S.C. 643(a)(7) and 672(f)(6).
taxable gifts rather than as compensatiof:ode or regulations. Section 1.672(f)-1 also issued under 26
The result irBogardusmight well be dif-  Section 301.7701-2(c)(2)(iii) of the U.S.C. 643(a)(7) and 672(f)(6).
ferent today under section 102(c)(1) (enproposed regulations provided that, solely Section 1.672(f)-2 also issued under 26
acted in 1986), which provides that thdor purposes of applying the rules of secJ.S.C. 643(a)(7) and 672(f)(3) and (6).
exclusion from gross income for the valudion 672(f)(4), a wholly owned business Section 1.672(f)-3 also issued under 26
of property acquired by gift does notentity will be treated as a corporationU.S.C. 643(a)(7) and 672(f)(2) and (6).
apply to any amount transferred by or foseparate from its owner. This provision, Section 1.672(f)—4 also issued under 26
an employer to, or for the benefit of, awhich repeated the rule in §1.672(f)-5(cY.S.C. 643(a)(7) and 672(f)(4) and (6).
employee. Further, and more importanﬂ)&renumbered as 81.672(f)-5(b)), is not in- Section 1.672(f)-5 also issued under 26

the payor corporation iBogarduswas a cluded in the final regulations. U.S.C. 643(a)(7) and 672(f)(6). * * *
domestic corporation that did not treat the. ..\ Par. 2. Section 1.643(h)-1 is added to
eclal Analyses read as follows:

payments as a deductible expense and’
there was no avoidance of U.S. tax. Thus, |t has been determined that this Trea§1 643(h)—1 Distributions by certain
Bogardusis distinguishable on its factssury decision is not a significant regumToréign trusts through intermediaries
from a situation where a foreign corporatory action as defined in Executive Order '
tion transfers property to a U.S. person2866. Therefore, a regulatory assess- (a)In general—(1) Principal purpose of
who treats the transfer as a gift or bequegient is not required. It also has been d¢ax avoidance Except as provided in para-
and there will be avoidance of U.S. tax itermined that section 553(b) of the Adgraph (b) of this section, for purposes of
the purported gift is not recharacterized. ministrative Procedure Act (5 U.S.C part | of subchapter J, chapter 1 of the In-
The final regulations for purported giftschapter 5) does not apply to these regulgernal Revenue Code, and section 6048,
are generally applicable to transfers madgons, and, because the regulations do nahy property (within the meaning of para-
after August 10, 1999 by partnerships oimpose a collection of information ongraph (f) of this section) that is transferred
foreign corporations, or by trusts to whichsmall entities, the Regulatory Flexibilityto a United States person by another per-
partnerships or foreign corporations madgct (5 U.S.C. chapter 6) does not applyson (an intermediary) who has received
gratuitous transfers after August 10, 199%ursuant to section 7805(f) of the Codeproperty from a foreign trust will be treated
the notice of proposed rulemaking preas property transferred directly by the for-
ceding these regulations was submitted gign trust to the United States person if the
the Small Business Adr.ninist.ration fOfintermediary received the property from
Section 1.672(f)—5(b) of the proposedOmment on the regulation’s impact ofhe foreign trust pursuant to a plan one of

7.Comments and Changes to
81.672(f)-5: Special Rules

regulations provided that, for purposes otmall business. the principal purposes of which was the
§1.672(f)—1_, where the taxable year of i‘)rafting Information av0|danf:e pf United States tax. '
trust was different from the taxable year (2) Principal purpose of tax avoidance

of a person who was taking an amount The principal authors of these reguladeemed to existFor purposes of para-
into account, the amount was taken inttions are M. Grace Fleeman of the Officgraph (a)(1) of this section, a transfer will
account for the taxable year of the personf Associate Chief Counsel (Interna-be deemed to have been made pursuant to
that included the last day of the taxabléonal) and James A. Quinn of the Officea plan one of the principal purposes of
year of the trust. This rule was deletedf the Assistant Chief Counsel (Passwhich was the avoidance of United States
from the final regulations, because it is nthroughs and Special Industries). Howtax if the United States person—

longer needed in light of the revisions tever, other personnel from the IRS and (i) Is related (within the meaning of
81.672(f)-1, which are described above ifireasury Department participated in theiparagraph (e) of this section) to a grantor
part 3 of this explanation. development. of the foreign trust, or has another rela-
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tionship with a grantor of the foreign trusthe transfer by the intermediary to the (2) The principles of section
that establishes a reasonable basis fomited States person. For purposes @&67(b)(10), using “at least 10 percent” in-
concluding that the grantor of the foreigrsection 665(d)(2), the term taxes imposestead of “more than 50 percent,” apply to
trust would make a gratuitous transfeon the trust includes any income, wadetermine whether two corporations are
(within the meaning of §1.671-2T(e)(2))profits, and excess profits taxes imposectlated.
to the United States person; by any foreign country or possession of (f) Definition of property.For purposes
(i) Receives from the intermediary,the United States on the intermediary witlof this section, the terpropertyincludes
within the period beginning twenty-four respect to the property transferred. cash.
months before and ending twenty-four (2) Exception.If the Commissioner de- (g) Examples. The following exam-
months after the intermediary’s receipt ofermines, or if the taxpayer can demonples illustrate the rules of this section. In
property from the foreign trust, either thestrate to the satisfaction of the Commiseach example, FT is an irrevocable for-
property the intermediary received fronsioner, that the intermediary is an agent @fign trust that is not treated as owned by
the foreign trust, proceeds from suclthe United States person under generalgny other person and the fair market value
property, or property in substitution forapplicable United States agency princief the property that is transferred exceeds
such property; and ples, the property will be treated as transb10,000. The examples are as follows:
(iif) Cannot demonstrate to the satisfacferred to the United States person in the . )
. .. . . . Example 1. Principal purpose of tax avoidance.
tion of the Commissioner that— year the intermediary receives the prop:1 \as created in 1980 by A, a nonresident alien,
(A) The intermediary has a relationshigerty from the foreign trust. The fair mar-or the benefit of his children and their descendants.
with the United States person that estaliet value of the property transferred willFT's trustee, T, determines that 1000X of accumu-
lishes a reasonable basis for concludinige determined as of the date of the tranked income should be distributed to A's grand-
that the intermediary would make a gratufer by the foreign trust to the intermedij-9ugter. B, who is a resident alien. Pursuant to a
. . . lan with a principal purpose of avoiding the interest
itous transfer to the United States persorary. For purposes of section 901(b), an harge that would be imposed by section 668, T
(B) The intermediary acted indepenincome, war profits, and excess profitSauses FT to make a gratuitous transfer (within the
dently of the grantor and the trustee of thiaxes imposed by any foreign country omeaning of §1.671-2T(e)(2)) of 1000X to I, a for-
foreign trust; possession of the United States on the iign person. | subsequently makes a gratuitous
(C) The intermediary is not an agent ofermediary with respect to the propert)g]"’.meer 0f 1000X to B. Under paragraph (a)(1) of
. . . is section, FT is deemed to have made an accumu-
the United States person under generaltyansferred will be treated as having beegyio, distribution of 1000X directly to B
applicable United States agency princiimposed on the United States person. Example 2. United States person unable to
ples; and (3) Computation of gross income of in-demonstrate that intermediary acted independently.
(D) The United States person timelytermediary. If property is treated as trans-GM and her daughter, M, are both nonresident aliens.
complied with the reporting requirementderred directly by the foreign trust to anu j dc;a;gf;gerr,ﬂ?é Eeié:fffeaéfgﬁﬂargn“ﬂ gﬁaﬁf and
. . . . . . . . y 1,
of section 6039F, if applicable, if the in-United States person pursuant to this s€g50; F1 makes a gratuitous transfer of XYZ stock to
termediary is a foreign person. tion, the fair market value of such propm. M immediately sells the XYZ stock and uses the
(b) Exceptions—(1) Nongratuitous erty is not taken into account in computproceeds to purchase ABC stock. On January 1,
transfers. Paragraph (a) of this sectioning the gross income of the intermediary002, M makes a gratuitous transfer of the ABC
does not apply to the extent that either thgf otherwise required to be taken into acSto%k 10 D- Diis unable to demonstrate that M acted
. . . . independently of GM and the trustee of FT in making
transfer from the foreign trust to the intercount by the intermediary but for paraye yransfer to D. Under paragraph (a)(2) of this sec-
mediary or the transfer from the intermegraph (a) of this section). tion, FT is deemed to have distributed the ABC stock
diary to the United States person is a (d) Transfers not in excess of $10,000¢ D. Under paragraph (c)(1) of this section, M is
transfer that is not a gratuitous transfeFhis section does not apply if, during thdreated as an agent of FT, and the distribution is
within the meaning of §1.671-2T(e)(2). taxable year of the United States persofcemed t have been made on January 1, 2002.
. . . Example 3. United States person demonstrates
(2) Grantor as intermediary.Para- the aggregate fair market value of al}, 4 specified conditions are satisfiedssume the
graph (a) of this section does not apply iproperty transferred to such person frorgame facts as in Example 2, except that M receives
the intermediary is the grantor of the porall foreign trusts either directly or through1000X cash from FT instead of XYZ stock. M gives
tion of the trust from which the propertyone or more intermediaries does not ex:000X cash to D on January 1, 2002. Also assume
that is transferred is derived. For the defieeed $10,000. that M receives annual income of 5000X from her
. . own investments and that M has given D 1000X at
nition of grantor, see §1.671-2T(e). (e) Related parties.For purposes of e peginning of each year for the past ten years.
(c) Effect of disregarding inter- this section, a United States person isased on this and additional information provided
mediary—(1) General rule. Except as treated as related to a grantor of a foreigvy D, D demonstrates to the satisfaction of the Com-
provided in paragraph (c)(2) of this sectrust if the United States person and th@issioner that M has a relationship with D that es-
tion, the intermediary is treated as agrantor are related for purposes of sectigf!Snes & reasonable basis for concluding that M
. . . . ~ . “would make a gratuitous transfer to D, that M acted
agent of the foreign trust, and the propert§43(i)(2)(B), with the following modifi- jygependently of GM and the trustee of FT, that M is
is treated as transferred to the Unitedations— not an agent of D under generally applicable United
States person in the year the property is (1) For purposes of applying sectiorbtates agency principles, and that D timely complied
transferred, or made available, by the in267 (other than section 267(f)) and sec¥ith the reporting requirements of section 6039F.
termediary to the United States persortion 707(b)(1), “at least 10 percent” is" | Wil notbe deemed under paragraph (a)(2) of this
. . section to have made a distribution to D.
The fair market value of the propertyused instead of “more than 50 percent” gyample 4. Transfer to United States person less

transferred is determined as of the date efch place it appears; and than 24 months before transfer to intermediary.
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Several years ago, A, a nonresident alien, creaté@bmmissioner that M has a relationship with S tha§1.671-2T Applicable principles

and funded FT for the benefit of his children andestablishes a reasonable basis for concluding that {fbmporary).

their descendants. A has a close friend, C, who alseould make a gratuitous transfer to S, that M acted

is a nonresident alien. A's granddaughter, B, is a regidependently of GM and the trustee of FT, and that (a) through (d) [Reserved] For further

ident alien. On December 31, 2001, C makes a gr¥ is not an agent of S under generally applicable .

tuitous transfer of 1000X to B. On January 15United States agency principles. FT will not begu'dance’ see §1.671-2(a) through (d).

2002, FT makes a gratuitous transfer of 1000X to Gleemed under paragraph (a)(2) of this section to (e)(1) For purposes of part | of sub-

B is unable to demonstrate that C has a relationshipave made a distribution to S. chapter J, chapter 1 of the Internal Rev-

with B that would establish a reasonable basis for Example 8. Intermediary as agent of trust; in-enue Code, a grantor includes any person

concluding that C would make a gratuitous transfe¢rease in FMV.A, a nonresident alien, created andy the extent such person either creates a

to B or that C acted independently of A and thdunded FT for the benefit of his children and their, . L

trustee of FT in making th‘()e transfe): to B. Undegdescendants. On December 1, 2001, FT makeStEHSt' or directly or Indl.reCtly makes.a gra-

paragraph (a)(2) of this section, FT is deemed tgratuitous transfer of XYZ stock with a fair markettuitous transfer (within the meaning of

have distributed 1000X directly to B. Under paravalue of 85X to B, a nonresident alien. On Novemparagraph (e)(2) of this section) of prop-

graph (c)(1) of this section, C is treated as an ageher 1, 2002, B sells the XYZ stock to a third party inerty to a trust. For purposes of this sec-

of FT, and the distribution is deemed to have bee@n afms length transactilt()n for 100X in cash. Off'}on the ternpropertyincludes cash. If a

made on December 31, 2001. November 1, 2002, B makes a gratuitous transfer of ' )
Example 5. United States person receives prof28X to As grandson, C, a resident alien. Cis unabIQerson creates or funds a trust on behalf

erty in substitution for property transferred to inter-to demonstrate to the satisfaction of the commiof another person, both persons are

mediary. GM and her son, S, are both nonresidergioner that B acted independently of A and théreated as grantors of the trust. (See sec-

aliens. S's daughter, GD, is a resident alien. GNfustee of FT in making the transfer. Under paration 6048 for reporting requirements that
creates and funds FT for the benefit of her childredraph (2)(2) of this section, FT is deemed to havapply to grantors of foreign trusts.) How-
and their descendants. On July 1, 2001, FT makednade a distribution directly to C. Under paragraph

gratuitous transfer of ABC stock with a fair market(€)(1) of this section, B is treated as an agent of FEVer, a person who creates a trust but

value of approximately 1000X to S. On January 18nd FT is deemed to have distributed 98X to C oakes no gratuitous transfers to the trust
2002, S makes a gratuitous transfer of DEF stodovember 1, 2002. is not treated as an owner of any portion
with a fair market value of approximately 1000X to Example 9. Intermediary as agent of Unitedpf the trust under sections 671 through
GD. GD is unable to demonstrate that S acted ind%tc?seZSDﬁ]rslg)xr;rrl\r;;egsgx?egthﬂth%aststﬁ??:;rljr?rr:ggngr77 or 679. Also, a person who funds a
ﬂﬁgdtzgﬂég: Cs;‘t'\gc"lintg tgg_trtsézzrogalzrlg;?ag}?rzzf)?;getermines that B is an agent of C under generallfUSt With an amount that_ IS directly reim-
of this section, FT is deemed to have distributed th@PPlicable United States agency principles. Undddursed to such person within a reasonable
DEF stock to GD. Under paragraph (c)(1) of thiaragraph (c)(2) of this section, FT is deemed thriOd of time and who makes no other
section, S is treated as an agent of FT, and the disti@Ve distributed 85X to C on December 1, 2001. §ansfers to the trust that constitute gratu-

o { take the gai i i .
ggggn is deemed to have been made on January B’ tae e gan of 15X into account in the yeai, s transfers is not treated as an owner

Example 6. United States person receives indirect EX@mple 10. Intermediary as agent of trust; de0f any portion of the trust under sections
loan from foreign trust Several years ago, A, a non-Céase in FMV.Assume the same facts as in Exam671 through 677 or 679. See also

resident alien, created and funded FT for the beneft€ 8, €xcept that the value of the XYZ stock on No§1.672(f)-5(a).

of her children and their descendants. As daughte‘f‘:(';betr 1|’( fooz,tri]gé)nly ?OX' dlrtmsteafd of sellinghtr;e (2)(i) A gratuitous transfer is any trans-
; ; ; ; stock to a third party and transferring cas -

B, is a resident alien. B needs funds temporanlg B transfers the XYpZ yt Ko C i 9 it Cfer other than a transfer for fair market

while she is starting up her own business. If FT stock 1o |n_a gra_w ous I At f f ty t t t

transfer. Under paragraph (c)(1) of this section, F¥alue. ranster of property 10 a trus

were to loan money directly to B, section 643(i). s . . .
would apply. FT deposits 500X with FB, a foreign!S deémed to have distributed XYZ stock with amay be considered a gratuitous transfer

bank, on June 30, 2001. On July 1, 2001, FB loan&!ue of B?X to C on November 1, 2002. _without regard to whether the transfer is
400X to B. Repayment of the loan is guaranteed by =X@mMPle 1.16'”te'me‘,"ary as agethf Uniteqreated as a gift for gift tax purposes.
FT’s 500X deposit. B is unable to demonstrate t%tates person; decrease in FMAssume the same (i) For purposes of this paragraph (e),

) ) o ts as in Example 10, except that the Commis-
the satisfaction of the Commissioner that FB has & . . i i
relationship with B that establishes a reasonablgIoner determines that B is an agent of C under geft transfer is for fair market value only N

basis for concluding that FB would make a loan to rally applicable United States agency principlethe extent of the value of property re-
or that FB acted independently of A and the trusteimder paragraph (c)(2) of this section, FT is deemegejved from the trust, services rendered

of FT in making the loan. Under paragraph (a)(2) oIfg ga(;’r‘f g:ctg?n“;:‘rj lxgosltoc" with a value of 85Xy, the trust, or the right to use property of
this section, FT is deemed to have loaned 400X di- ’ ' the trust. For example, rents, royalties,

rectly to B on July 1, 2001. Under paragraph ()(1) ') Eifective date.The rules of this interest, and compensation paid to a trust
of this section, FB is treated as an agent of FT. For

the treatment of loans from foreign trusts, see se§-eCtion are applicable to transfers made @e transfers for fair market value Only to

tion 643(j). United States persons after August 1ahe extent that the payments reflect an

Example 7. United States person demonstrate999. arm’s length price for the use of the prop-
that specified conditions are satisfie@M, a non- Par. 3. In §1.671-2, paragraph (e) is resrty of, or for the services rendered by, the
resident alien, created and funded FT for the bene(i}ised to read as follows: trust. For purposes of this determination,

of her children and their descendants. One of GM'’s . . .
an interest in the trust is not property re-

children is M, who is a resident alien. During th 1.671—2 Appli T

.671- icable principles. i iti
year 2001, FT makes a gratuitous transfer of 5006:% P princip celveq from the trust. In add|t_|0na a per-
to M. M reports the 500X on Form 3520 as a distri- x o * % * son will not be treated as making a trans-
bution received from a foreign trust. During the fer for fair market value merely because

year 2002, M makes a gratuitous transfer of 400X 10 (o) [Reserved] For further guidancethe transferor recognizes gain on the
her son, S, who also is a resident alien. M files a §1.671-2T tran tion. S for exampol tion
Form 709 treating the gratuitous transfer to S as saee ) — (e) . sactio n ee, lor € a p'e, sgc o

gift. Based on this and additional information pro- Par. 4. Section 1.671-2T is added t684 regarding the recognition of gain on

vided by S, S demonstrates to the satisfaction of tH€ad as follows: certain transfers to foreign trusts.
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(iii) For purposes of this paragraph (e)transferor trust under subpart E of part kf $1,000,000 to Tin exchange for the stock when it
a gratuitous transfer does not include subchapter J, chapter 1 of the Interndfps appreciated to a fair market value of $100,000.

LS . . Under paragraph (e)(2)(ii) of this section, the
distribution to a trust with respect to arRevenue Code. $900,000 excess value is a gratuitous transfer by C.

intere_st he!d by such trust in either_a trust (6) The follqwing examples illustrate therefore, under paragraph (e)(1) of this section, A
described in paragraph (e)(3) of this sedhe rules of this paragraph (e). Unless a grantor with respect to the portion of the trust
tion or an entity other than a trust. For exetherwise indicated, all trusts are domeslued at $100,000, and C is a grantor of T with re-
ample, a distribution to a trust by a corpotic trusts and all other persons are UnitegPect 1o the portion of the trust valued at $900,000.

. . . . In addition, A or C or both will be treated as the
ration with respect to its stock describetates persons. The examples are as f r]&ners of the respective portions of the trust of

in section 301 is not a gratuitous transferlows: which each person is a grantor if A or C or both re-

tain powers over or interests in such portions under
Example 1.A creates and funds a trust, T, for theSections 673 through 677.

nefit of her children. B subsequently makes a gra-
i ; ; Example 8. G creates and funds a trust, T1, for
grantor of the trust if the interest acquireglitous transfer to T. Under paragraph (e)(1) of this, b

is an interest in certain investment trustsection, both Aand B t fT. e benefit of G's children and grandchildren. After
ction, bo an are grantors of 1. G’s death, under authority granted to the trustees in

described in §301.7701-4(c) of this chap- Example 2.ArTnalr<]es an ilnvegft_m(;ent in a fixed in(;the trust instrument, the trustees of T1 transfer a por-
ter, liquidating trusts described jnYestment trust, T, that is classified as a trust undgh, of the assets of T1 to another trust, T2, and re-

i jS301.7701-4(c)(1) of this chapter. Ais a grantor o{ain a power to revoke T2 and revest the assets of T2
§301'7701_4(d) of this chapter, or enVI_T. B subsequently acquires A's entire interest in T. P

ot ; ; in T1. Under paragraphs (e)(1) and (5) of this sec-
ronmental remediation trusts described iQnder paragraph (€)(3) of this section, B is a grant paragraphs (€)(1) and (5)

. . . Qon, G is the grantor of T1 and T2. In addition, be-
8301.7701-4(e) of this chapter. of T with respect to such interest. cause the trustees of T1 have retained a power to

(4) If a gratuitous transfer is made by a_Example 3A, an attorney, creates a foreign rust, o ot the assets of T2 in T1, T1 is treated as the

partnership or corporation to a trust and i§!> °n behalf of As client, B, and transfers $100 tq, ;e of T2 under section 678(a).

. FT out of As funds. A is reimbursed by B for the
Example 9. G creates and funds a trust, T1, for
for a business purpose of the partnerSh!1800 transferred to FT. The trust instrument statefq bene?it of B. G retains a power to revest the as-

or corporation, the partnership or corpor iscreti istri ine
) p.” ”p A p g p hat‘nat the trustee has discretion to distribute the iNsars of T1 in G within the meaning of section 676.
tion will generally be treated as t €come or corpus of FT to B, and B's children. Both A, jer the trust agreement, B is given a general
grantor of the trust. For example, if eand B are treated as grantors of FT under paragragh e\ of appointment over the assets of T1. B exer-

partnership makes a gratuitous transfer {§)(1) of this section.  In addition, B is treated as thgjses the general power of appointment with respect

. ... _owner of the entire trust under section 677. Becaus$g gne-half of the cornus of T1 in favor of a trust. T2
atrustin order to secure a Iegal 0b|lgatIOR is reimbursed for the $100 transferred to FT Ofhat is for the benefi? of C. B's child. Under p’ara—]

of the partnership to a third party unrépenaif of B, Ais not treated as transferring any pro §raph (e)(1) of this section, G is the grantor of T1,

Ia_ted to the partnership, the partnershlpty to FT. Therefore, Ais not an owner of any porzng ynder paragraphs (e)(1) and (5) of this section,
will be treated as the grantor of the trustion of T under sections 671 through 677 regardless s e grantor of T2.

However, if a partnership or a corporatior?f whether A retained any power over or interest in

. T.described in sections 673 through 677. Aalsois (7 The rules of this section are applic-
_makes a gratmtpus transfer to a trust thﬁ& treated as an owner of any portion of T undeé.b(le)to anv transfer to a trust. or trgr?sfer
is not for a business purpose of the partzction 679. Both A and B are responsible partied y !

nership or corporation but is, e.g., for theor purposes of the reporting requirements in sectioRf @n interest in a trust, on or after August

partners or shareholders, the gratuitous Example 4.A creates and funds a trust, T. Ais7805(e)(2), the rules of this section will

. . not treated as an owner of any portion of the trugixpire before August 12, 2002.
tr'angfer.wnl be treated as a CC'nStrucnvﬁnder subpart E. B holds an unrestricted power, ex- Ig 5. Secti g 1.672(H-1. 1.672(H-2
distribution to such partners or shareholdsicisaple solely by B, to withdraw certain amounts ar. 5. Sections 1.672(f)-1, 1.672(f)-2,
ers under federal tax principles and theontributed to the trust before the end of the calent-672(f)—3, 1.672(f)-4, and 1.672(f)-5
partners or the shareholders will belar year and to vest those amounts in B. B is treat@€ added to read as follows:

an owner of the portion of T that is subject to the .
treated as the grantors. of the trust. F(alsi‘thdrawal power under section 678(a)(1). How81.672(f)-1 Foreign persons not treated
example, if a partnership makes a grat

) . L%e'ver, B is not a grantor of T under paragraph (e)(1AS owners.
itous transfer to a trust that is for the benes this section because B neither created T nor made

fit of a child of a partner, the gratuitousa gratuitous transfer to T. (a) General rule—(1) Application of
transfer will be treated as a distribution to Example 5.Atransfers cash to a trust, T, throughthe general rule Section 672(f)(1) pro-
the partner under section 731 and a subgbroker. in exchange for units in T. The units in Tjqag that subpart E of part I, subchapter

. are not property for purposes of determinin
guent gratuitous transfer by the partner t&hetheri hgs cheivepd fgir market value unde?\:" chapter 1 of the Internal Revenue Code

the trust. paragraph (e)(2)(ii) of this section. Therefore, A ha§the grantor trust rules) shall apply only to
(5) If a trust makes a gratuitous transmade a gratuitous transfer to T, and, under paragraphe extent such application results in an
fer of property to another trust, the(e)(1) of this section, Ais a grantor of T. amount (if any) being currently taken into
grantor of the transferor trust generally Fxample 6Aborrows cashfrom T, atiust. Ahas aecqnt (directly or through one or more
. not made any gratuitous transfers to T. Arm’s length .. . . . - .
will be treated as the grantor of the transg o oot payments by A to T will not be treated as.ent|t|es) in gomputmg the income of a cit-
feree trust. However, if a person with @atuitous transfers under paragraph (e)(2)(ii) of thiZ€N or resident of the United States or a
general power of appointment over the&ection. Therefore, under paragraph (e)(1) of thidomestic corporation. Accordingly, the
transferor trust exercises that power imection, Ais not a grantor of T with respect to the ingrantor trust rules apply to the extent that
favor of another trust, then such persoffrest payments. any portion of the trust, upon application
will be treated as the grantor of the trang;, ~X2MPIe 7-A. B'S brother, creates a tiust, T, for ¢ v - antor trust rules without regard to
. g SB’S benefit and contributes $50,000 to T. The . g ; 9
feree trust, even if the grantor of the transsystee invests the $50,000 in stock of Company X8€ction 672(f), is treated as owned by a

feror trust is treated as the owner of the, B's uncle, sells property with a fair market valudJnited States citizen or resident or do-
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mestic corporation. The grantor trussisting of the X stock. Any distributions from suchration that had made a gratuitous transfer
rules do not apply to any portion of thePortion of the trust are subject to the rules of subyg the trust (or portion of a trust) and the
trust to the extent that, upon applicatiof2"s A through D (641 and following), part1, sub-p, 10 o g1 672(f)—4(c) apply.

" chapter J, chapter 1 of the Internal Revenue Code. : ’ . .
of the grantor trust rules without regard to iy gecause C is a United States citizen, para- (C) Special rules for passive foreign in-
section 672(f), that portion is treated agraph (a)(1) of this section does not prevent C frorvestment companies(1) Application of
owned by a person other than a Unitebeing treated under section 673 as the owner of thgection 1297.For purposes of determin-
States citizen or resident or domestic copertion of the trust consisting of the Y stock. ing whether a foreign corporation is a pas-
poration, unless the person is described in sive foreign investment company as de-
gned in section 1297, the grantor trust
rules apply as if section 672(f) had not
come into effect.

(c) Effective dateThe rules of this sec-
ion are applicable to taxable years of
‘;i’ir'ust beginning after August 10, 1999.

tions), or one of the exceptions set forth i

§1.672(f)-3 is met, (relating to: trusts§1.672(f)-2 Certain foreign (2) References to renumbered Internal
where the grantor can revest trust assetrporations. Revenue Code sectiofror taxable years
trusts where the only amounts distrib- of shareholders beginning on or before

utable are to the grantor or the grantor’s (&) Application of general rule.Sub-  pocemper 31, 1997, and taxable years of
spouse; and compensatory trusts). Sel&Ct to the provisions of paragraph (b) Orfyassive foreign investment companies
tion 672(f) applies to domestic and forhis section, if the owner of any portion ofgnding with or within such taxable years
eign trusts. Any portion of the trust that it trust upon application of the grantops wa shareholders, all references in this
not treated as owned by a grantor or a,ﬁtust rules without r_egard to segnon 672(f§1'672(f)_2 to section 1297 are deemed
other person is subject to the rules of sutss & controlled foreign corporation (as degg pe references to section 1296.
parts A through D (section 641 and folined in section 957), a passive foreign in- ) Examples The following examples
lowing), part I, subchapter J, chapter 1 oféstment company (as defined in sectiof)syrate the rules of this section. In each
the Internal Revenue Code. 1297), or a foreign personal holding comg, 2 ple FT is an irrevocable foreign
(2) Determination of portion based onPany (as defined in section 552), the oty st and CFC is a controlled foreign cor-
application of the grantor trust rules. poratlpn will be treated as a domgstlc COlsoration. The examples are as follows:
The determination of the portion of a trusPoration for purposes of applying the

treated as owned by the grantor or othdkles of 81.672(f)-1. Example 1. Application of general ruleCFC
. b) Gratuitous transfers to United creates and funds FT. CFC is the grantor of FT
person is to be made based on the terms Of( ) within the meaning of §1.671-2T(e). CFC has a re-

the trust and the application of the grant(’?ta‘_tes persons(_l) Transfer from tru;t to versionary interest in FT within the meaning of sec-
trust rules and section 671 and the regul¥thich corporation made a gratuitousion 673 that would cause CFC to be treated as the

tions thereunder. transfer. If a trust (or portion of a trust) to owner of FT upon application of the grantor trust
(b) Example. The following example which a controlled foreign corporation,rules without rggard ‘to section_ 672(f). Under para-
illustrates the rules of this section: passive foreign investment company, g#aph (&) of this section, CFC is treated as a domes-

. . ic corporation for purposes of applying the general
foreign personal holding company ha'érule of §1.672(f)-1. Thus, §1.672(f)-1 does not pre-

Example. () A, a nonresident alien, funds an i made a gratuitous transfer (within theent crc from being treated as the owner of FT

revocable domestic trust, DT, for the benefit of hi . .
son, B, who is a United States citizen, with stock jneanlng of 81.671-2T(e)(2)), makes ander section 673,

Corporation X. A's brother, C, who also is a Uniteqdratuitous transfer to a United States per- Example 2. Distribution from trust to which CFC
States citizen, contributes stock of Corporation Y t&0N, the controlled foreign Corporation,made gratuitous transferA, a nonresident alien,

Fhe trust fgr _the benefit (_)f B. A ha_s a reve_rsionar:passive foreign investment company, ogv‘;zziggnﬂe;izr: Oofvt/rri SILO(:E?;;FSO' pA:ergs:h;r ti,e
interest within the meaning of section 673 in the >ﬁ‘oreign personal holding company, as th@tock of CFC. éFC makes a gratuitous transfer to

:‘Ot(;llfet?(a;t\é)vs;ljp%iuzz;\iégti%entg?‘itheed ;Zr:?c?r C:;ﬁg? rase may be, is treated as a foreign corper. 1 makes a gratuitous transfer to A's daughter,
rules without regard to section 672(f). C has a revefation for purposes of §1.672(f)—4(c), re<, who is a resident alien. Under paragraph (b)(1)
sionary interest within the meaning of section 673 ihating to gratuitous transfers from trust$f this section, CFC will be treated as a foreign cor-
the Y stock that would cause C to be treated as tfer portions of trusts) to which a partnerPeration for purposes of §1.672(f)-4(c). For further
owner of the Y stock upon application of the grantoghin or foreign corporation has made uidance, see §1.672(f)-4(@xample ZhroughEx-
trust rules without regard to section 672(f). The mple 4

: ) ; gratuitous transfer.
trustee has discretion to accumulate or currently dis* . . .
tribute income of DT to B. (2) Transfer from trust over which cor- (e)Effective dateThe rules of this sec-

(i) Because A is a nonresident alien, applicatiofporation has a section 678 powelf a tion are generally applicable to taxable
of the grantor trust rules without regard to sectionrust (or portion of a trust) that a conyears of shareholders of controlled for-
672(f) would not result in the portion of the trustyyg|led foreign corporation, passive for-eign corporations, passive foreign invest-
EOS?if:g(‘:’Sgtiecﬁi:;%Czrbggi%;ﬁét?\ldoiz g}”t?;dezéign investment company, or foreign perment companies, and foreign personal
ceptions in §1.672(f)—3 applies because A canngional holding company is treated abolding companies beginning after Au-
revest the X stock in A, amounts may be distribute@Wning under section 678 makes a gratwust 10, 1999, and taxable years of con-
during As lifetime to B, who is neither a grantor noritous transfer to a United States persotrolled foreign corporations, passive for-
a spouse of a grantor, and the trust is not a compaie controlled foreign corporation, paseign investment companies, and foreign
(S)?tt%ré t;l;itt'ioririesforr;‘t ‘::gi;n;f g:rg\?vfg rhu(:;%ﬂve foreign investm_ent company, or forpers_on.al holding companies ending with
subpart E of part |, subchapter J, chapter 1 of the 119N Personal holding company, as ther within such taxable years of the share-

ternal Revenue Code, of the portion of the trust corsase may be, is treated as a foreign corpbelders.
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81.672(f)-3 Exceptions to general rule. trust would continue to be so treateders (within the meaning of §1.671—
) thereafter. However, the preceding serT(e)(2)) are not amounts distributable.
(a) Certain revocable trusts(1) In tonce does not apply to any portion of thEor the definition of grantor, see
general. Subject to the provisions of 4 st attributable to gratuitous transfers t§1.671-2T(e).
paragraph (a)(2) of this section, the genpe tryst after September 19, 1995, (2) Amounts distributable in discharge
eral rule of 81.672(f)-1 does not apply 10 (4) xamples.The following examples of legal obligations—(i) In general. A
any portion of a trust for a taxable year ofjystrate the rules of this paragraph (a): trust (or portion of a trust) does not fail to

Fhe trust if the power to revesF ab§olutely . o1 Granor o1 a fore satisfy paragraph (b)(1) of this section
in the grantor title to such portion is exer- Example 1. (:a? 0; is owneF byla Orelgqpfer- solely because amounts are distributable
cisable solely by the grantor (or, in th(%on' creates and funds a revocable trust, T, for the ' = " o tion th in di
enefit of FP1’s children, who are resident aliensfOM the trust (or portion thereof) in dis-

event. of the grantor’s incapacity, by &g ustee is a foreign bank, FB, that is owned angharge of a legal obligation of the grantor
guardlan or other person who has unreontrolled by FP1 and FP2, who is FP1's brotheppr the spouse of the grantor. Subject to the
stricted authority to exercise such poweThe power to revoke T and revest absolutely in F'Tﬁ)rovisions of paragraph (b)(2)(ii) of this

on the grantor’s behalf) without the api'tlf © .tr]e;mSt oo s exerclsafb ::eBbyTiplt’ b section, an obligation is considered a legal
proval or consent of any other person. (¥ With the approval or consent of FB. The trust) .~ e f thi h
nstrument contains no standard that FB must appiP!1gauon 1or purposes of this paragrap

the grantor can exercise such power 0”‘}{ determining whether to approve or consent to thed)(2)(i) if it is enforceable under the local
with the approval of a related or subordirevocation of T. There are no facts that would sudaw of the jurisdiction in which the grantor
nate party who is subservient to theest that FB is not subservient to FP1. Thereforzor the spouse of the grantor) resides.
grantor, such power is treated as exerci$ie exception in paragraph (a)(1) of this section IS iy pa|ated parties-(A) In general.

. .applicable.
a_'ble solely by the grantor. For the deflm?prl)f::rz;e 2. Death of grantoAssume the same Except as provided in paragraph (b)(2)-
tion of gr_a_ntor, see §1-671_2T(e)_‘ FOrfacts as in Example 1, except that FP1 dies. Aftdii)(B) of this section, an obligation to a
the definition ofrelated or subordinate rpi's death, FP2 has the power to withdraw the aperson who is a related person for pur-
party, see §1.672(c)-1. For purposes afets of T, but only with the approval of FB. Thereyoses of §1.643(h)—1(e) (other than an in-

this paragraph (a), a related or SUbOfd;gfv?:nIatZtng'gt V‘S:J\?e\s;?gtiz g;itegﬁo': ir:logzgﬁiividual who is legally separated from the
nate party is subservient to the grantor u raph (a)(1) of this section is no longer applicabledr@ntor under a decree of divorce or of

less the presumption in the last senteng@:,use FP2 is not a grantor of T within the meaningeparate maintenance) is not a legal oblig-
of §1.672(c)-1 is rebutted by a preponof §1.671-2T(e). ation for purposes of paragraph (b)(2)(i)
derance of the evidence. A trust (or por- Example 3. Trustee is not related or subordinateyf this section unless it was contracted

o )t 0 gy o ey, e o i an for st and il co
exception provided by this paragraph (ay has any substantial ownership interest or othepld€ration in money or money’s worth

) i
fo-r a partlcglar taxable year of the trust,nection with FB. FP1 can remove and replacsee §20.2043-1 of this chapter).

will be subject to the general rule offs atany time for any reason. Although FP1 canre- (B) Exceptions—(1) Amounts distrib-
81.672(f)-1 for that taxable year and alblace FB with a related or subordinate party if FRytghle in support of certain individuals.

subsequent taxable years of the trust. :gf/“essft’stht;’ 352{%‘2{)‘;2&0;;5;’:;StglfFilE;SisdiZ'tsf?eParagraph (b)(2)(ii)(A) of this section
(2) 183-day rule.For purposes of para- lated or subordinate party. Therefore, the exceptioqOes not apply with respect to amounts

graph (a)(l) of this section, the grantor |§1 paragraph (a)(1) of this section is not applicable_that are distributable from the trust (or
treated as having a power to revest for a Example 4. Unrelated trustee will consent to reportion thereof) to support an individual
taxable year of the trust only if the grantorocation. FP, a foreign person, creates and funds agyho—

has such power for a total of 183 or morgrevocaple trust, T. The trustee i§ a foreign b.an'k, (i) Would be treated as a dependent of
days during the taxable year of the trush: % 112 el or surdnate pry hiio granior or the spouse of the grantor
If the first or last taxable year of the trustjsrinute trust income or corpus to beneficiaries ofinder section 152(a)(1) through (9), with-
(including the year of the grantor’s deathy, including FP. Even if FB would in fact distribute out regard to the requirement that over
is less than 183 days, the grantor is treatedi the trust property to FP if requested to do so bipglf of the individual’'s support be re-
as having a power to revest for purposeg” the exception in paragraph (a)(1) of this sectiogajyeq from the grantor or the spouse of
of paragraph (a)(1) of this section if the::o\';/c’etr i pf’el\'/f)izl? because FP does not have the o rantor: and

grantor has such power for each day of (ii) Is either permanently and totally
the first or last taxable year, as the case (b) Certain trusts that can distribute disabled (within the meaning of section
may be. only to the grantor or the spouse of th&2(e)(3)), or less than 19 years old.

(3) Grandfather rule for certain revo- grantor—(1) In general. The general rule  (2) Certain potential support obliga-
cable trusts in existence on September 18f §1.672(f)-1 does not apply to any trustions. The fact that amounts might be-
1995. Subject to the rules of paragraphor portion of a trust) if at all times duringcome distributable from a trust (or portion
(d) of this section (relating to separate adhe lifetime of the grantor the onlyof a trust) in discharge of a potential
counting for gratuitous transfers to themounts distributable (whether income oobligation under local law to support an
trust after September 19, 1995), the gemorpus) from such trust (or portionindividual other than an individual de-
eral rule of 81.672(f)-1 does not apply tahereof) are amounts distributable to thecribed in paragraph (b)(2)(ii)(B)) of
any portion of a trust that was treated agrantor or the spouse of the grantor. Fdhis section is disregarded if such poten-
owned by the grantor under section 67furposes of this paragraph (b), paymentsl obligation is not reasonably expected
on September 19, 1995, as long as th amounts that are not gratuitous trange arise under the facts and circumstances.
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(3) Reinsurance trust$Reserved] Example 4. Fixed investment tru$iC, a foreign guidance published in the Internal Rev-

(3) Grandfather rule for certain section corporation, invests in a domestic fixed investmensn e Bulletin (see §601.601(d)(2) of this
ust, DT, that is classified as a trust under

677 trusts in existence on September 1%5301_7701_4(0)(1) of this chapter. Under the termtszhapter), designate categories of compen-

1995. S_ubject_ to the rgles of paragraphy p the only amounts that are distributable fronSatory trusts to which .the ge.neral rule of
(d) of this section (relating to separate ag=c’s portion of DT are amounts distributable to Fcparagraph (c)(1) of this section does not
counting for gratuitous transfers to thehe exception in paragraph (b)(1) of this section igpply.

trust after September 19, 1995), the gerjPplicable to FC's portion of DT. (d) Separate accounting for gratuitous

eral rule of §1.672(f)-1 does not apply tg E*X@mPIe 5. Reinsurance tusk.domestic insur- .5 ygtars to grandfathered trusts after
ance company, DI, reinsures a portion of its busine

any portion of a trust that was treated &g an unrelated foreign insurance company, Fl. T?eptember 19, 1995If a trust that was
owned by the grantor under section 67%atisfy state regulatory requirements, Fl places tHéeated as owned by the grantor under sec-
(other than section 677(a)(3)) on Septenpremiums in an irrevocable domestic trust, DT. Th¢ion 676 or 677 (other than section
ber 19, 1995, as long as the trust woulust funds are held by a United States bank and m&77(a)(3)) on September 19, 1995, con-

continue to be so treated thereafter. How< Used only to pay claims arising out of the reinsUyy¢ 1hoth amounts held in the trust on
. ance policies, which are legally enforceable undeé ber 19. 1995 d h
ever, the preceding sentence does N@L ocal law of the jurisdiction in which FI resides. eptember 19, , and amounts that

app|y to any pOI’tiOI’l Of the trust attribut'On the termination of DT, any assets remaining wiwere gratuitously transferred to the trust
able to gratuitous transfers to the trusevert to FI. Because the only amounts that are digtfter September 19, 1995, paragraphs

after September 19, 1995. tributable from DT are distributable either to Fl or in(g)(3) and (b)(3) of this section apply only

(4) Examples.The following examples discharge of FI's legal obligations within the meani¢ the amounts that were gratuitously

illustrate the rules of this paragraph (b): ing of paragraph (b)(2)() of this section, the > CPransferred to the trust after September

tion in paragraph (b)(1) of this section is applicable. ;
Example 1. Amounts distributable only to arantor. EX@mPle 6. Trust that provides security for loan19, 1995, are treated as a separate portion
pie L. e yiog FC, a foreign corporation, borrows money from BOf the trust that is accounted for under the
or grantor’s spouse.H and his wife, W, are both

nonresident aliens. H is 70 years old, and W is 6§In rt:nrellzegedr batnk, tof f'rnanr?frthf [i):l_Jrrcthaselc?ftr?n aftiles of §1-671__3(a)(2)- If the amounts
H and W have a 30-year-old child, C, a residenf, o ¢ =~ creates aloreign trust, =1, to hold the algh ¢ \yere gratuitously transferred to the

. . . lane as security for the loan from B. The only,
allen_. There is no reasqnaple expectation that H grmounts that are distributable from FT while thetrUSt after September 19, 1995 are not so
W will ever have an obligation under local law to

SUDDO C or anv other individual. H creates amlﬂan is outstanding are amounts distributable to B i@RCcounted for,_ the genergl rule of
pport & Y - . the event that FC defaults on its loan from B. Whe§1.672(f)—1 applies to the entire trust. If
funds an irrevocable trust, FT, using only his sep*

rate property. H is the grantor of FT within theTE r:epaxs th? Ioaln,tt)?e tI.USI afs's;zts V\t’;:l r(i\éert o F@'L_mh amounts are so accounteql for, a_nd
meaning of §1.671-2T(e). Under the terms of FT, ¢ oo IS alegal obligation ol =L within the meanyjthoyt regard to whether there is physi-

o B ing of paragraph (b)(2)(i) of this section, because i .
the only amounts distributable (whether income 0|rs enforceable under the local law of the country irgt’al separation of the assets, the general

corpus) from FTas long as either H or Wis alive arg i\ "r i incorporated. Paragraph (b)(2)(ii) ofule of 81.672(f)-1 does not apply to the

amounts distributable to H or W. Upon the death of . - . . ; . :
both H and W, C may receive distributions from Frihis section is not applicable, because B is not a rportion of the trust that is attributable to

During H's lifetime, the exception in paragraph]ated ?ersgn for purp(;sebs if §i..t(::_13(h)—t:_L(e)._ Thamounts that were held in the trust on
(b)(1) of this section is applicable. e;(g:glleon in paragraph (b)(1) of this section is arseptember 19, 1995.

Example 2. Effect of grantor’s deatAssume the P ' (e) Effective dateThe rules of this sec-
same facts as iBxample 1.H predeceases W. As- (C) Compensatory trus%s(l) In gen- tion are genera”y appllcable to taxable

sume that W would be treated as owning FT under -
section 678 if the grantor trust rules were applie€ral- The general rule of §1.672(f)-1 doeyears of a trust beginning after August 10,

without regard to section 672(f). The exception imot apply to any portion of— 1999. The initial separate accounting re-
paragraph (b)(1) of this section is no longer applica- (i) A nonexempt employees’ trust de-quired by paragraph (d) of this section
ble, because W is not a grantor of FT within theserihed in section 402(b), including a trusfnust be prepared by the due date (includ-

mele_:mlng ?f §,31.271—2Tt(et). - distibutable ¢ created on behalf of a self-employed inditlng extensions) for the tax return of the
xample 5. Amounts temporarily distributable Ovidual' trust for the first taxable year of the trust

person other than grantor or grantor's spousis- u . _ S
sume the same facts asiirample 1except that ¢ (i) A trust, including a trust created onPeginning after August 10, 1999.

(age 30) is a law student at the time FT is createddehalf of a self-employed individual, thaiil 672(f-4 Recharacterization of

and the trust instrument provides that, as long as C\ﬁould be a nonexempt employees’ tru .
in law school, amounts may be distributed from FT : . . urported gifts.
to pay C's expenses. Thereafter, the only amoungsescrlbed In section 402(b) but for th

distributable from FT as long as either H or W isi@Ct that the trust's assets are not set aside(a) In general—(1) Purported gifts
alive will be amounts distributable to H or W. Everfrom the claims of creditors of the actuafrom partnershipsExcept as provided in
assuming there is an enforceable obligation undgr deemed transferor within the meaningaragraphs (b), (e), and (f) of this section,
'S(::Ch"i(')o'i"“’(vji;‘t’r'ibtti’;ds ‘2’0:; [S:‘;F’iﬁogtagmvg’:l'ifhgys'se;zof §1.83-3(e); and and without regard to the existence of any
penseé cannot qualify as distributions in discharge of (iii) Any add|_t|o_nal category o_f trust_trust, if a Unlted_States person (United
a legal obligation under paragraph (b)(2) of this sedhat the Commissioner may designate iStates donee) directly or indirectly re-
tion, because C is neither permanently and totalllevenue procedures, notices, or othewives a purported gift or bequest (as de-
disabled nor less than 19 years old. The exception juidance published in the Internal Revfined in paragraph (d) of this section)
paragraph (b)(1) of this section is not applicablégne Bylletin (see §601.601(d)(2) of thisrom a partnership, the purported gift or
After C graduates from law school, the exception ifuy, -, o4e ) bequest must be included in the United
paragraph (b)(1) still will not be applicable, becausg P . L. q A .
amounts were distributable to C during the lifetime (2) Exceptions.The Commissioner States donee’s gross income as ordinary

of H. may, in revenue rulings, notices, or otheincome.
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(2) Purported gifts from foreign corpo- (2) All beneficial owners of domesticparagraph (c) applies without regard to
rations. Except as provided in paragraphgartnership are United States citizens owho is treated as the grantor of the trust
(b), (e), and (f) of this section, and with+esidents or domestic corporationBara- (or portion thereof) under 81.671—
out regard to the existence of any trust, graph (a)(1) of this section does not appl2T(e)(4).

a United States donee directly or indito a purported gift or bequest from a do- (2) Alternative rule. Except as pro-
rectly receives a purported gift or bequeshestic partnership if the United Statesided in paragraph (c)(3) of this section,
(as defined in paragraph (d) of this seadonee can demonstrate to the satisfactidghthe United States tax computed under
tion) from any foreign corporation, theof the Commissioner that all beneficiathe rules of paragraphs (a) and (c)(1) of
purported gift or bequest must be inowners (within the meaning of §1.1441-this section does not exceed the United
cluded in the United States donee’s grosg(c)(6)) of the partnership are UnitedStates tax that would be due if the United
income as if it were a distribution fromstates citizens or residents or domesti8tates donee treated the transfer as a dis-
the foreign corporation. If the foreigncorporations. tribution from the trust (or portion
corporation is a passive foreign invest- (3) Contribution to capital of corporate thereof), paragraph (c)(1) of this section
ment company (within the meaning ofynjted States donedaragraph (a) of this does not apply and the United States
section 1297), the rules of section 129%action does not apply to the extent donee must treat the transfer as a distribu-
apply. For purposes of section 1012, thgpjted States donee that is a corporatiction from the trust (or portion thereof) that
United States donee is not treated as hay¥a establish that the purported gift or bés subject to the rules of subparts A
ing basis in the stock of the foreign corpogyest was treated for United States tathrough D (section 641 and following),
ration. However, for purposes of section,;-hoses as a contribution to the capital gfart I, subchapter J, chapter 1 of the Inter-
1223, the United States donee is treated g, nited States donee to which sectional Revenue Code. For purposes of para-
having a holding period in the stock of the ;g g jies. graph (f) of this section, the transfer is
foreign corporation on the date of the - 4y charitaple transfers.Paragraph (a) treated as a purported gift or bequest from
deemed distribution equal to the weighted yis saction does not apply if either— the partnership or foreign corporation that
average of the holding periods of th? ac- (i) The United States donee is demade the gratuitous transfer to the trust
tual interest holders (other than_ any INters ined in section 170(c); or (or portion thereof).

est holders who treat the portion of the (ii) The transferor has received a ruling (3) Exception. Neither paragraph

purported gift attributable to their mterestor determination letter, which has beeifc)(1) of this section nor paragraph (c)(2)

n the_ fore!gn corporation in the ManNe cither revoked nor modified, from theof this section applies to the extent the
described in paragraph (b)(1) of this seq; . I
. . nternal Revenue Service recognizing itéJnited States donee can demonstrate to
tion). For purposes of section 902, a . . ; .
United States donee that is a domestlecxempt status under section 501(c)(3}he satisfaction of the Commissioner that
oo . and the transferor made the transfer puthe transfer represents an amount that is,
corporation is not treated as owning any . . .
; : : uant to an exempt purpose for which ther has been, taken into account for United
voting stock of the foreign corporation. ; . )
- transferor was created or organized. F@tates tax purposes by a United States cit-
(b) Exceptions—(1) Partner or share- . . . . .
holder treats transfer as distribution andPuUrPoses of the preceding sentence, a riten or resident or a domestic corporation.
gift. Paragraph (a) of this section does népg or determination letter recognizingA transfer will be deemed to be made first
apbly to the extent the United Statevsexemption may not be relied upon ifout of amounts that have not been taken
donee can demonstrate to the satisfactidf€re is @ material change, inconsistento account for United States tax pur-
of the Commissioner that either— with exemption, in the character, the purposes by a United States citizen or resi-
(i) A United States citizen or resident”©S€; OF the method of operation of theéent or a domestic corporation, unless the
alien individual who directly or indirectly organization. United States donee can demonstrate to
holds an interest in the partnership or for- (¢) Certain transfers from trusts tothe satisfaction of the Commissioner that
eign corporation treated and reported thwhich a partnership or foreign corpora- another ordering rule is more appropriate.
purported gift or bequest for United Statedon has made a gratuitous transte(1) (d) Definition of purported gift or be-
tax purposes as a distribution to such ind@enerally treated as distribution fromquest—(1) In general. Subject to the pro-
vidual and a subsequent gift or bequest fartnership or foreign corporation.Ex-  visions of paragraphs (d)(2) and (3) of
the United States donee: or cept as provided in paragraphs (c)(2) antthis section,a purported gift or bequest
(i) A nonresident alien individual who (3) of this section, if a United Statedor purposes of this section is any transfer
directly or indirectly holds an interest indonee receives a gratuitous transfesf property by a partnership or foreign
the partnership or foreign corporatior(within the meaning of §1.671-2T(e)(2))corporation other than a transfer for fair
treated and reported the purported gift dfom a trust (or portion of a trust) tomarket value (within the meaning of
bequest for purposes of the tax laws of th&hich a partnership or foreign corpora81.671-2T(e)(2)(ii)) to a person who is
nonresident alien individual’'s country oftion has made a gratuitous transfer, theot a partner in the partnership or a share-
residence as a distribution to such individUnited States donee must treat the trankelder of the foreign corporation (or to a
ual and a subsequent gift or bequest to tiier as a purported gift or bequest from thperson who is a partner in the partnership
United States donee, and the Unitegartnership or foreign corporation that ior a shareholder of a foreign corporation,
States donee timely complied with the resubject to the rules of paragraph (a) of thi$ the amount transferred is inconsistent
porting requirements of section 6039F, iection (including the exceptions in parawith the partner’s interest in the partner-
applicable. graphs (b) and (f) of this section). Thiship or the shareholder’s interest in the
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corporation, as the case may be). For pur- (g) Examples.The following examples be due if the transfer were treated as a transfer from

poses of this section, the tepropertyin- illustrate the rules of this section. In eachC thatis subject to the rules of paragraph (@) of this
cludes cash. example, the amount that is transferreaecé'on' .
. xample 4. Transfer from trust that is treated as
(2) Transfers for less than fair marketexceeds $10,000. The examples are ggneq by United States citizeAssume the same
Value—(i) Excess treated as purportedfO”OWS: facts as in Example 3, except that A is a United
gift or bequest. Except as provided in States citizen. Assume that A treats and reports the

paragraph (d)(2)(ii) of this section, if a ExaFrTépI.e L . Distribution fro? forter:]igplcoriorﬁl- transfer to FT as a constructive distribution to him-
fon. IS a foreign corporation that Is wholly sejf, followed by a gratuitous transfer to FT, and that

transfer described in paragraph (d)(1) aj

. S . wned by A, a nonresident alien who is resident in js properly treated as the grantor of FT within the
this section is for less than fair marketountry C. FC makes a gratuitous transfer of P'ORfeaning of §1.671-2T(e). Als treated as the owner

value, the excess of the fair market valuerty directly to A's daughter, B, who is a residen{yt £ ynder section 679 and, as required by section
of the property transferred over the valu@lien. Under paragraph (a)(2) of this section, B gens77 ang the regulations thereunder, A includes all of
of the property received, services rentghrally ntwustt tr?";‘:tct;‘e transfer as addwld(:_r:d frog1 FC 15 items of income, deductions, and credit in com-
dered, or the right to use property i%e exten of § S earnlngsfabn ,prt?]' S 3;:‘ a; E}Sbting his taxable income and credits. Neither para-
treated as a purported aift or bequest. | mount received in excess of basis thereafter. If Fbiahn (c)(1) nor paragraph (c)(2) of this section is
. purp 9 d - Is a passive foreign investment company, B must,sjicaple, because the exception in paragraph
(i) Exception for transfers to unrelatedtreat the amount received as a distribution under se (3) of this section applies.
parties. No portion of a transfer de- tion1291. B will be treated as having the same hold- ", 3 e 5. Transfer for less than fair market
scribed in paragraph (d)(1) of this sectio'd period as A. However, under paragraph (b)(1)(ilye, FC is a foreign corporation that is wholly

. . of this section, if B can establish to the satisfaction : ;

will be treated as a purported gift or befhe Commissioner that, for purposes of the tax la Qbuned by A, a nonresidernt alien. On January 15,
tf f thi ti if th ' purp . ax 1aWs001, FC transfers property directly to A's daughter,
quest tor purposes ot this section It tf country C, A treated (and reported, if applicable) . rasident alien. in exchange for 90X. The Com-
United States donee can demonstrate ti@ transfer as a distribution to himself and & SUbSEicioner later determines that the fair market value
the satisfaction of the Commissioner thatuent gift‘to B, B may treat‘the transfer asa gift (proc-)f the property at the time of the transfer was 100X.
the United States donee is not related toVied B timely complied with the reporting require-\ynqer naragraph (d)(2)(i) of this section, 10X will

[pents of section 6039F. if applicable). be treated as a purported gift to B on January 15
partner or shareholder of the transferor Example 2. Distribution of corpus from trust to purp g y 15,

within the meaning of 81.643(h)-1(e) Okynich foreign corporation made gratuitous transfer.

does not have another relationship with gc is a foreign corporation that is wholly owned by (h Effective date.The rules of this
partner or _shareholder of the transf-ero@i, a nonresident gllen who is resident in Country C§'ecti0n are generally applicable to any
that establishes a reasonable basis fbf makes a gratuitous transfer to a foreign trust, FT,

that has no other assets. FT immediately makesti@nsfer after August 10, 1999, by a part-

concluding that the transferor Wogldaeratuitous transfer in the same amount to A's daugtership or foreign corporation, or by a
make a gratuitous transfer to the Uniteg; g, who is a resident alien. Under paragraptrust to which a partnership or foreign

States donee. (c)(1) of this section, B must treat the transfer as @grnoration makes a gratuitous transfer
(e) Prohibition against affirmative use transfer from FC that is subject to the rules of Para g August 10, 1999.

of recharacterization by taxpayera.tax- graph (a)(2) of this section. Under paragraph (a)(Z’al

; : his section, B must treat the transfer as a divig .
ayer may not use the rules of this sectiofi ¢ ' _
pay y end from FC unless she can establish to the satg;ﬁ?z(f) S SpeC|aI rules.

!f a pnnmpal purpose for US'”Q such rule$action of the Commissioner that, for purposes of the (a) Transfers by certain beneficiaries to
is the avoidance of any tax imposed by jaws of Country C, Atreated (and reported, if ap- y

the Internal Revenue Code. Thus, withlicable) the transfer as a distribution to himself andOre€ign grantor_(l) In genera_l- If, but
respect to such taxpayer, the Commig subsequent gift to B and that B timely compliefor section 672(f)(5), a foreign person
sioner may depart from the rules of thi§Vith the reporting requirements of section 6039F, ifyould be treated as the owner of any por-

. . licable. The alt ti lei h ; i ;
oo ad recharacarice (o al pFe, T S e s s (o of a sty Uniod Sies bt
poses of the Internal Revenue Code) thgates tax computed under the rules of paragrar%wlary of the trust is treated as the grantor

transfer in accordance with its form or itga)(2) of this section is equal to or greater than thef a portion of the trust to ffhe extent the
economic substance. United States tax that would be due if the transfdddnited States beneficiary directly or indi-
(f) Transfers not in excess of $10,000vere treated as a distribution from FT. rectly made transfers of property to such

T scto e o g 1. G e, . e Gt o s poron ot 90 0wt
taxable year of the United States donegy rc is a foreign corporation that is wholly ownedtN€ United States beneficiary was a

the aggregate amount of purported gifts aj A, a nonresident alien. FC is not a passive fotJNited States beneficiary at the time of
bequests that is transferred to such Unitegdgn investment company (as defined in sectiofny transfer) in excess of transfers to the
States donee directly or indirectly from alft297). FC makes a gratuitous transfer of 100X to Bnited States beneficiary from the foreign
partnerships or foreign corporations thatf:Le'g” "“ft* FTJ* on Janluazréoll' 2501' '|:T haslnperson. The rule of this paragraph (a)
are related (within the meaning of Seciogy eee m aer) & 201 SEvrs ¥ e not apply 10 the extent the United
643(i)) does not exceed $10,000. The a@aughter, B, who is a United States resident. As>tates beneficiary can demonstrate to the
gregate amount must include gifts or besume that the section 668 interest charge on accuntatisfaction of the Commissioner that the
quests from persons that the United Statéaion distributions will apply if the transfer is transfer by the United States beneficiary
donee knows or has reason to know afgsated as a distribution from FT. Under the alternag the foreign person was wholly unre-

related to the partnership or foreign corave rule of paragraph ()(2) of this section, B musfa gy 1, any transaction involving the

] o . 7~ treat the transfer as an accumulation distribution .
poration (within the meaning of sectionyom FT, because the resulting United States tax idfUSt. For purposes of this paragraph (a),

643(i)). bility is greater than the United States tax that woulthe term property includes cash, and a
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transfer of property does not include &ection 809.—Reduction in percent as the “current stock earnings

transfer that is not a gratuitous transfegertain Deductions of Mutual rate” for the taxable year bears to the
(within the meaning of 81.671-2T(e)(2)).Life Insurance Companies “base period stock earnings rate.”
In addition, a gift is not taken into account Section 809(f) provides that, in the case
to the extent such gift would not be charzs cFR 1.809-9: Computation of the differential  Of any mutual life insurance company, if
acterized as a taxable gift under sectiogprnings rate and the recomputed differential the “recomputed differential earnings
2503(b). For a definition of United State$a™Mnds rate. amount” for any taxable year exceeds the
beneficiary, see section 679. Mutual life insurance companies; differential earnings amount for that tax-
(2) Examples.The following examples gifferential earnings rate. The differen- able year, the excess is included in life in-
illustrate the rules of this section: tial earnings rate for 1998 and the reconfUrance gross income for the succeeding

Example 1.A, a nonresident alien, contributesPUted differential earnings rate for 1997axable year. If the differential earnings

property to FC, a foreign corporation that is whollyare set forth for use by mutual life insyramount for any taxable year exceeds the
owned by A. FC creates a foreign trust, FT, for thance companies to compute their incom@compUted differential earnings amount

benefit of Aand As children. FT is revocable by FCiay liabilities for 1998. for that taxable year, the excess is allowed
without the approval or consent of any other person. as a life insurance deduction for the suc-
FC funds FT with the property received from A. A ceeding taxable vear. The “recomputed
and A's family move to the United States. UnderReV' Rul. 99-35 9 y P

differential earnings amount” for any tax-

aragraph (a)(1) of this section, A is treated as a i i i i - . .
paragraph (a)(1) This revenue ruling contains the differ-p, year is an amount calculated in the

grantor of FT. (A may also be treated as an owner %fntial earnings rate for 1998 and the res'ame manner as the differential earnings

FT under section 679(a)(4).) ted diff tial . te f
Example 2.B, a United States citizen, makes &C0MPULEd differential €arnings rateé 106, g nt for that taxable year, except that

gratuitous transfer of $1 million to B’s uncle, C, a1997 Under § 809 Of the Internal Revfhe average mutua| earnings rate for the

r . . _pe
Federal income tax liability for taxable ;
son. C funds FT with the property received from B. y tual earnings rate for the second calendar

Under paragraph (a)(1) of this section, B is treate©2'S D€ginNing in 1998. This revenugear nreceding the calendar year in which

as a grantor of FT. (B also would be treated as d#ling also contains the figures on whichyq tayaple year begins.

owner of FT as a result of section 679.) the determinations of these rates are The stock earnings rates and mutual

(b) Entity characterization. Entities ooou L0000t 199910 1R.5. 26Earnings rates taken into account under
- : . contained tentative determinations o 809 generally are determined by divid-

generally are characterized under Unite, ese rates. ing statement gain from operations by the

Stit(é?;e;x Eriﬂdplehs lfOGr7r2JufrposeZ o' Section 809(a) provides that, in theyverage equity base. For this purpose, the
§8301.7701-1 through 301.7701-4 of thi

any, the amount of the d.eduction a”.o‘_’Vmeans “the net gain or loss from opera-
ble under § 808 for policyholder divi-tions required to be set forth in the annual
ends is reduced (but not below zero) bytatement, determined without regard to

Ye “differential earnings amount.” Any Federal | d lv ad
oration, separate from its single owner. , : I ederal income taxes, and . . . properly ad-
g g X excess of the differential earnings amounsted for realized capital gains and losses.

(c) Effective date.The rules in para- over the amount of the deduction allow- | » See§ 809(g)(1). The term “equity

tgrapr; (a) tOf :hlStSECtlon arf? a&pllcabtlelggble under § 808 is taken into account asyase” is defined as an amount determined
ransiers fo frus's on or aftet AUgUst “reduction in the closing balance of rein the manner prescribed by regulations
1999. The rules in paragraph (b) of thi

. - Zerves under subsections (a) and (b) @fual to surplus and capital increased by
section areapplicable August 10, 1999. ¢ 'g57 ~ The *dgifferential earningsthe amount of nonadmitted financial as-
John M. Dalrymple, @mount” for any taxable year is thesets, the excess of the amount of statutory
Acting Deputy Commissioner@mount equal to the product of (a) the lif¢eserves over the amount of tax reserves,
of Internal Revenue. 'NSurance company’s average equity baske sum of certain other reserves, and 50
for the taxable year multiplied by (b) thepercent of any policyholder dividends (or
Approved July 23, 1999. “differential earnings rate” for that tax- other similar liability) payable in the fol-
able year. The “differential earnings ratelowing taxable yearSee§ 809(b)(2), (3),
Donald C. Lubick, for the taxable year is the excess of (a) th@), (5) and (6). Section 1.809-10 of the
Assistant Secretary of “imputed earnings rate” for the taxabledncome Tax Regulations provides that the
the Treasury. year over (b) the “average mutual earnequity base includes both the asset valua-
(Filed by the Office of the Federal Regist A ings rate” for the second calendar yeaion reserve and the interest maintenance
e e IcCe O € rFederal Register on Aus H H H H
Qust5, {999, 200 p.m., and published?n the issue frecedlng the ca_lendar yei\_r in which theeserve for taxable years ending after De-
the Federal Register for August 10, 1999, 64 F. axable year begins. The “imputed earreember 31, 1991.
43267) ings rate” for any taxable year is the Section 1.809-9(a) of the regulations
amount that bears the same ratio to 16frovides that neither the differential earn-

chapter. However, solely for purposes o
81.672(f)-4, a transferor that is a Whollyd
owned business entity is treated as a ¢
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ings rate under 8§ 809(c) nor the recomvides that a life insurance subsidiary of @arnings rate for 1998 and the rate used to

puted differential earnings rate that ignutual holding company is not a mutuatalculate the recomputed differential

used in computing the recomputed differlife insurance company for which the deearnings amount for 1997 (the recom-

ential earnings amount under § 809(f)(3yluction for policyholder dividends is re-puted differential earnings rate for 1997),

may be less than zero. duced pursuant to 88 808(c)(2) and 809.and the figures on which these two rates
Rev. Rul. 99-3, 1999-3 I.R.B. 4, pro- For purposes of § 809, the differentiahre based are set forth in Table 1.

Rev. Rul. 99-35 Table 1
Determination of Rates To Be Used For Taxable Years
Beginning in 1998

Differential earnings rate for 1098 . . . . . ... e 0.081
Recomputed differential earningsrate for 1997 . .. ... .. . . e ... O
Imputed earnings rate for 1997 . . . . ... e 13.813
Imputed earnings rate for 1998 . . ... ... e 16.193
Base period Stock earnings rate . .. ... ... e e 18.221
Current stock earnings rate for 1998 . . .. .. ... e 17.882
Stock earnings rate for 1905 . . . ... e 17.087
Stock earnings rate for 1996 . . . .. ... 17.238
Stock earnings rate for 1907 . . . ... e 19.321
Average mutual earnings rate for 1996 . ........ ... e 160112
Average mutual earnings rate for 1997 .. ... .. ... e e . ... 15566

DRAFTING INFORMATION

The principal author of this revenue
ruling is Katherine A. Hossofsky of the
Assistant Chief Counsel (Financial Insti-
tutions and Products). For further infor-
mation regarding this revenue ruling con-
tact Ms. Hossofsky on (202) 622-3477
(not a toll-free number).
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Part lll. Administrative, Procedural, and Miscellaneous

26 CFR 601.202: Closing Agreements. SECTION 5. EARNINGS ution of excess contributions with an
ADJUSTMENT METHODS AND equivalent corrective contribution that
Rev. Proc. 99-31 EXAMPLES typically will be less than the corrective

contribution under the SVP correction

.01 Earnings Adjustment Methods method for the same failure-

TABLE OF CONTENTS .02 Examples « If eligible employees have been ex-
SECTION 1. PURPOSE AND SECTION 6. EFFECT ON OTHER cluded from receiving employer contri-
BACKGROUND DOCUMENTS butions under a profit-sharing or stock
bonus plan, then, in addition to the SVP

.01 Purpose SECTION 7. EFFECTIVE DATE correction method, improperly allo-

.02 Background cated contributions can be reallocated

.03 Overview SECTION 8. PAPERWORK o the excluded eligible employees. in
.04 Request for Comments REDUCTION ACT accordance with specified require-
SECTION 2. EFFECT OF THIS DRAFTING INFORMATION ments;
REVENUE PROCEDURE;  If an amount has been improperly for-
RELIANCE SECTION 1. PURPOSE AND feited under a defined contribution
' plan, then either a corrective contribu-
.01 Effect of this Revenue Procedure BACKGROUND tion can be made or, in accordance with
.02 Revenue Procedure Not Applicable o1 pyrpose. (1) This revenue proce- specified requirements, the improperly
to 403(b) Plans dure augments the Employee Plans Com-forfeited amount can be reallocated;
.03 Reliance , pliance Resolution System (“EPCRS”). It If payments from a defined benefit plan
.04 Effect of Future Guidance describes and illustrates many of the cor- €xceeded the § 415(b) limits, the excess
SECTION 3. GENERALLY rection methods sponsors of qualified can be repaid to the plan or future pay-
APPLICABLE PROVISIONS plans under Internal Revenue Code § ments can be .reduced; ]
401(a) or 403(a) can use to correct failt If annual additions under a defined con-
.01 General ures to comply with the qualified plan tribution plan exceeded the § 415(c)
.02 Correction Should not Violaterules. Among the numerous favorable limits, then in addition to the SVP cor-
§ 401(a) comments on EPCRS, many suggestedrection method, the previously paid ex-
.03 Consistency Requirement that it would be helpful to provide addi- cess can be repaid to the plan or, in the
.04 Treatment of Excess Amounts  tional guidance on acceptable means ofcase of certain terminated employees
.05 No Effect on Other Law correction. who have received a distribution of
.06 Definitions (2) This revenue procedure, together elective deferrals, nonvested employer
.07 Assumptions for Examples with the standardized correction methods contributions can be forfeited;

described in Rev. Proc. 98-22, 1998-12 If amounts in excess of certain other

I.R.B. 11, gives plan sponsors methods limits have been paid, then the excesses

(and in many cases alternative methods)can be repaid to the plan or, as an addi-

.01 ADP/ACP Failures they can use to correct the Operational tional alternative in the case of a de-

.02 Exclusion of Eligible Employees Failures typically encountered under fined benefit plan, future benefit pay-
(1) Exclusion of Eligible Employees EPCRS. Of course, other methods of cor- ments can be reduced;

SECTION 4. CORRECTION
METHODS AND EXAMPLES

in a 401(k) or (m) Plan recting the same Operational Failures If contributions to a defined contribu-
(2) Exclusion of Eligible Employees might also be reasonable and appropriate.tion plan have been allocated based on
in a Profit-Sharing Plan The methods described in this revenue compensation in excess of the
.03 Vesting Failures procedure will be particularly useful for § 401(a)(17) limit, then the excess allo-
.04 8§ 415 Failures plan sponsors self-correcting Operational cation can be reallocated to other partic-
(1) Failures Relating to a § 415(b)Failures under APRSC. The revenue pro-ipants or used to reduce future em-
Excess cedure includes numerous examples illus- ployer contributions or, as an additional
(2) Failures Relating to a § 415(c)trating these correction methods. alternative, under the Walk-in Closing
Excess (3) The correction methods described Agreement Program (*“Walk-in CAP”),
.05 Other Overpayment Failures in this revenue procedure include the fol- additional plan contributions can be
.06 §401(a)(17) Failures lowing — made for other employees;
.07 Correction by Amendment Under For § 401(k) and § 401(m) nondiscrimi-» If hardship distributions that were not
Walk-in CAP nation failures, in addition to the SVP permitted under plan terms have been
(1) 8 401(a)(17) Failures correction method, a “one-to-one” cor- made, then, in accordance with speci-
(2) Hardship Distribution Failures rection method which combines distrib- fied requirements, a corrective plan
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amendment can be made under Walk-iQualification Failure. Section 6.02(3) ofods for correcting failures with respect to
CAP; and Rev. Proc. 98-22 provides that correctivd03(b) plans). It is requested that com-
* If corrective contributions or alloca-allocations under a defined contributiorments and suggestions be submitted by
tions are made under a defined contrplan should be adjusted for earnings andovember 21, 1999, addressed to
bution plan, several alternative method®rfeitures that would have been allocate€C:DOM:CORP:R (Rev. Proc. 99-31),
are provided for adjustments to reflecto a participant’s account if the failure hadkoom 5228, Internal Revenue Service,
earnings. not occurred. POB 7604, Ben Franklin Station, Wash-
This revenue procedure also expands the.03 Overview. (1) Section 2 of this rev- ington, DC 20044. In the alternative,
SVP correction method for the exclusiorenue procedure describes the effect of thibmments may be hand-delivered be-
of eligible employees from elective deferrevenue procedure and taxpayers’ abilityween the hours of 8 a.m. and 5 p.m. to
rals, employee after-tax contributionsto rely on it. CC:DOM:CORP:R (Rev. Proc. 99-31),
and matching contributions for a full year (2) Section 3 sets forth certain provi-Courier’'s Desk, Internal Revenue Ser-
to include partial year exclusions, andgions that generally apply with respect tgice, 1111 Constitution Avenue, NW,
clarifies the SVP correction method forthe correction methods and earnings agyashington, DC. Alternatively, taxpayers
exclusion of eligible employees from emjustment methods under this revenue Prenay transmit comments electronically by
ployer nonelective contributions undercedure, and assumptions that apply fajsing the following site: cynthia.
profit-sharing and stock bonus plans.  purposes of the examples in this revenugigsby@m1. irscounsel.treas.gov
(4) The Service anticipates that therocedure.
methods and examples described in this (3) Section 4 sets forth a number of reaSECTION 2. EFFECT OF THIS
revenue procedure will be updated, ansonable and appropriate correction mettREVENUE PROCEDURE; RELIANCE
the methods and examples may be suppleds (and examples) that may be used to .
mented or expanded. In addition, the Secorrect specific Operational Failures 01 Effecf[ of th|s_Revenue Proce_dure_.
vice will continue to monitor and improve Section 4 also clarifies and expands o“ an Operational Faﬂure addres§ed in this
EPCRS as a whole, and accordingly, incertain correction methods under Sypevenue procedure 1S cor_rected n the Spe-
tends to revise Rev. Proc. 98-22 to reflec@onsistent with section 6.02(2) of Rev.c'fIC manner described in an appllcable
experience and public comments. Proc. 98-22, other correction methods‘forrecuon method set fo_rth n this rev-
.02 Background.(1) Rev. Proc. 98-22, different from those illustrated in this rev-SNU€ procedure, the Service will treat the
modified and consolidated into EPCRSnue procedure, may also be consider&§Tection as a reasonable and appropriate
the various Internal Revenue Service praeasonable and appropriate for the sanf@'rection fpr the Operational Failure
grams relating to correction of certairOperational Failure. under section 6.02(2) of Rev. Proc.
failures (“Qualification Failures™, which  (4) Section 5 sets forth earnings adjus28—22- In addition, if an earnings adjust-
affect the qualification of a plan intendedment methods (and examples) that may BNt is made to a corrective contribution
to be qualified under § 401(a) or 403(apised to adjust a corrective contribution of" &llocation under a defined contribution
(“Qualified Plans”), or § 403(b) (“403(b) allocation for earnings in a defined contriPlan in & specific manner described in
plans”). The programs consolidated intdution plan. Consequently, these earningiection 5 of this revenue procedure, the
EPCRS include the Administrative Policyadjustment methods may be used to detep&rvice W'_” treat the earnings adjustmgnt
Regarding Self-Correction (“APRSC”), mine the earnings adjustments for corre@S Satisfying the requirement of section
the Voluntary Compliance Resolutiontive contributions or allocations under thé-02(3)(a) of Rev. Proc. 98-22 that cor-
(“VCR") program, Walk-in CAP, and the correction methods in section 4 and unddgctive allocations in a defined contribu-
Audit Closing Agreement Programcertain SVP correction methods. Otheton plan be adjusted for earnings.
(“Audit CAP"). Rev. Proc. 99-13, earnings adjustment methods, different -02 Revenue Procedure Not Applicable
1999-5 I.R.B. 52, modified and amplifiedfrom those illustrated in this revenue prot0 403(b) Plans.This revenue procedure
Rev. Proc. 98-22 with respect to 403(byedure, may also be appropriate for adioes not apply to 403(b) plans. Accord-
plans. justing corrective contributions or alloca-ngly, sponsors of 403(b) plans cannot
(2) Section 6 of Rev. Proc. 98—22 settions to reflect earnings. rely on the correction methods under sec-
forth correction principles that apply to all .04 Request for CommentsThe Ser- tion 4 and the earnings adjustment meth-
of the EPCRS programs. The standarddce solicits comments and suggestiongds under section 5. For guidance relat-
ized correction methods permitted underelating to this revenue procedure. In paing to 403(b) plans, see Rev. Proc. 99-13.
the Standardized VCR Procedurgicular, the Service requests (1) comments .03 Reliance. Taxpayers may rely on
(“SVP”) set forth in Appendix A of Rev. on the correction methods, earnings adRev. Proc. 98-22, as supplemented by
Proc. 98-22 are deemed to be reasonaljlestment methods, and examples dehis revenue procedure. Accordingly, if
and appropriate methods of correction foscribed in this revenue procedure, (2) sugin Operational Failure addressed in this
certain Qualification Failures that arisegestions for alternative methods ofevenue procedure is corrected in accor-
solely from failure to follow the terms of correction for the Operational Failures addance with the requirements of APRSC,
a plan (“Operational Failures”). Sectiondressed in this revenue procedure, and (8)CR, Walk-in CAP, or Audit CAP,
6.02(2) of Rev. Proc. 98-22 provides thatuggestions for methods of correction fowhichever is applicable; the eligibility re-
there may be more than one reasonablgualification Failures not addressed imuirements set forth in section 4 of Rev.
and appropriate correction method for ¢his revenue procedure (including methProc. 98-22 for the applicable program
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are satisfied; and the Operational Failureligible for the favorable tax treatment ac- (3) in a defined contribution plan, the
is corrected using an applicable correctionorded to distributions from qualifiedplan provides that forfeitures are used to
method described in this revenue proceslans (such as eligibility for rollover reduce future employer contributions;
dure that otherwise satisfies section 6.0@nder § 402(c)). To the extent that a cur- (4) the Qualification Failures are Oper-
of Rev. Proc. 98-22, then, in accordanceent or prior distribution was a distribu-ational Failures and the eligibility and
with section 3 of Rev. Proc. 98-22, thdion of an Excess Amount, that distribu-other requirements for APRSC, VCR,
plan will not be disqualified by reason oftion is not an eligible rollover Walk-in CAP, or Audit CAP, whichever
the Operational Failure. distribution. Thus, for example, if such aapplies, are satisfied; and

.04 Effect of Future GuidanceThe distribution was contributed to an individ- (5) there are no Qualification Failures
Service expects that the correction methsal retirement arrangement (“IRA”), theother than the described Operational Fail-
ods and earnings adjustment methods deentribution is not a valid rollover contri- ures, and if a corrective action would re-
scribed in this revenue procedure will béution for purposes of determining thesult in any additional Qualification Fail-
updated periodically in light of experi-amount of excess contributions (withinure, appropriate corrective action is taken
ence gained and comments receivedhe meaning of § 4973) to the individual’dor that additional Qualification Failure in
However, taxpayers will be able to conlRAs. Where an Excess Amount has beexccordance with EPCRS.

tinue to rely on the correction methodglistributed in connection with an OperaﬁECTION 4 CORRECTION

and earnings adjustment methods in thi¢onal Failure that is being corrected usin
. . : ETHODS AND EXAMPLES
revenue procedure for corrections prior t@ correction method set forth in section 4,

the publication of future guidance. the employer must notify the recipient o1 ADP/ACP Failures.

that (1) the Excess Amount was distrib- (1) Correction Methods. (a) SVP Cor-
SECTION 3. GENERALLY uted and (2) the Excess Amount was N@kction Method. Appendix A, section .03
APPLICABLE PROVISIONS eligible for favorable tax treatment acf Rev. Proc. 98—22 sets forth the SVP cor-

01 General. Unless otherwise speci. corded to distributions from qualifiedrection method for a failure to satisfy the
' : PEC plans (and, specifically, was not eligibleactual deferral percentage (“ADP"), actual

fied, the provisions of this section 3 applytor ax-free rollover). contribution percentage (“ACP”), or multi-
for purposes of the correction me_:thods iN" 05 No Effect on Other Lawin accor- ple use test set forth in §§ 4101(k)(3),
section 4 and the earnings adjustmenfance with section 6.06 of Rev. Proc401(m)(2), and 401(m)(9), respectively.
methods in section 5 of this revenue pragg_no compliance under these programs () One-to-One Correction Method.
cedure. _ _ has no effect on the rights of any partyj) General. In addition to the SVP cor-
:02 Correction Should Not Violate ynder any other law, including Title | of rection method, a failure to satisfy the
8401(a). As provided in Rev. Proc. 98-the Employee Retirement Income SecuaDP, ACP, or multiple use test may be
22, section 6.02(2)(d), the correctionry Act of 1974. corrected using the one-to-one correction
method used to correct an Operational o6 Definitions. (1) Definitions from method set forth in this section 4.01(1)(b).
Failure should not violate § 401(a). If arRev. Proc. 98-22. The definitions seUnder the one-to-one correction method,
additional Qualification Failure is creatediorth in section 5 of Rev. Proc. 98—22an excess contribution amount is deter-
as a result of the use of a correctiogpply for purposes of this revenue procemined and assigned to highly compen-
method in this revenue procedure, thegyre. sated employees as provided in paragraph
that Qualification Failure also must be (2) Excess Amount Defined. For pur{1)(b)(ii) below. That excess contribution
corrected in conjunction with the use ohoses of this revenue procedure, an Exxmount (adjusted for earnings) is either
that correction method and in accordancgess Amount is (a) an Overpaymentdistributed to highly compensated em-
with the requirements of EPCRS. (within the meaning of section 4.05(2))ployees or forfeited from highly compen-
.03 Consistency RequiremenGener- (b) an elective deferral or employee aftersated employees’ accounts as provided in
ally, where more than one correctionax contribution returned to satisfy § 415paragraph (1)(b)(iii) below. That same
method is available to correct a type ofc) an elective deferral in excess of thelollar amount (i.e., the excess contribu-
Operational Failure for a plan year (ofimitation of § 402(g) that is distributed,tion amount, adjusted for earnings) is
where there are alternative ways to applgl) an excess contribution or excess agontributed to the plan and allocated to
a correction method), the correctiorgregate contribution that is distributed tmonhighly compensated employees as
method (or alternative ways to apply th&atisfy § 401(k) or § 401(m), or (e) anyprovided in paragraph (1)(b)(iv) below.
correction method) should be appliedgimilar amount required to be distributed (ii) Determination of the Excess Con-
consistently in correcting all Operationain order to maintain plan qualification.  tribution Amount. The excess contribu-
Failures of that type for that plan year. .07 Assumptions for Examplesinless tion amount for the year is equal to the
Similarly, earnings adjustment methodstherwise specified, for ease of presentaxcess of (A) the sum of the excess con-

generally should be applied consistentlyion, the examples assume that: tributions (as defined in § 401(k)(8)(B)),
with respect to corrective contributions or (1) the plan year and the § 415 limitathe excess aggregate contributions (as de-
allocations for a particular type of Operation year are the calendar year; fined in 8 401(m)(6)(B)), and the amount
tional Failure for a plan year. (2) the employer maintains a singldreated as excess contributions or excess
.04 Treatment of Excess Amounta. plan intended to satisfy § 401(a) and hasggregate contributions under the multi-
distribution of an Excess Amount is notever maintained any other plan; ple use test pursuant to 8 401(m)(9) and
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§ 1.401(m)-2(c) of the Income Tax Regu- (B)(1) This paragraph (1)(b)(iv)(B}j

4%. Accordingly, the ADP for highly compen-

lations for the year, as assigned to eadpplies to a plan that uses the current yearsated employees exceeded the ADP for non-

highly compensated employee in accortesting method described in Notice 98-1,
dance with § 401(k)(8)(C) and (m)(6)(C),1998-3 I.R.B. 42. The contribution made
over (B) previous corrections permittedunder paragraph (1)(b)(iv)(A) is allocated
under § 401(k)(8), (m)(6), and (m)(9).to the account balances of those individu-
See Notice 97-2, 1997-1 C.B. 348. als who were either () the eligible em-
(iif) Distributions and Forfeitures of ployees for the year of the failure who
the Excess Contribution Amount. (A) Thewere not highly compensated employees
portion of the excess contribution amounfor that year or (1) the eligible employees
assigned to a particular highly compenfor the year of the failure who were not
sated employee under paragraph (1)(b)(ihighly compensated employees for that
is adjusted for earnings through the datgear and who also are not highly compen-
of correction. The amount assigned to gated employees for the year of correc-
particular highly compensated employeejon. Alternatively, the contribution is al-
as adjusted, is distributed or, to the extengcated to account balances of eligible
the amount is forfeitable as of the close amployees described in (1) or (ll) of the
the plan year of the failure, is forfeited. Ifpreceding sentence, except that the allo-
the amount is forfeited, it is used in accorcation is made only to the account bal-
dance with the plan provisions relating t&nces of those emp|oyees who are em-
forfeitures that were in effect for the yeaployees on a date during the year of the
of the failure. If the amount so assignedorrection that is no later than the date of
to a particular highly compensated emcorrection. Regardless of which of these
ployee has been previously distributeckoyr options (described in the two preced-

the amount is an Excess Amount withifing sentences) the employer selects, the

the meaning of section 3.06(2). Thusgontribution is allocated to each such em-

highly compensated employees by more than two
percentage points (in violation of § 401(k)(3)).
(The ADP for nonhighly compensated employees
for 1996 also was 4%, so the ADP test for 1997
would not have been satisfied even if the plan
had used the prior year testing method described
in Notice 98—1.) There were two highly compen-
sated employees eligible under the 401(k) plan
during 1997, Employee P and Employee Q. Em-
ployee P made elective deferrals of $8,000,
which is equal to 10% of Employee P’s compen-
sation of $80,000 for 1997. Employee Q made
elective deferrals of $9,500, which is equal to 8%
of Employee Q’'s compensation of $118,750 for
1997.

Correction:

On June 30, 1999, Employer A uses the one-to-
one correction method to correct the failure to
satisfy the ADP test for 1997. Accordingly, Em-
ployer A calculates the dollar amount of the ex-
cess contributions for the two highly compen-
sated employees in the manner described in §
401(k)(8)(B). The amount of the excess contri-
bution for Employee P is $3,200 (4% of $80,000)
and the amount of the excess contribution for
Employee Q is $2,375 (2% of $118,750), or a
total of $5,575. In accordance with § 401(k)-
(8)(C), $5,575, the excess contribution amount, is
assigned $2,037.50 to Employee P and $3,537.50

pursuant to section 3.04, the employegioyee either as the same percentage ofto Employee Q. It is determined that the earnings
must notify the employee that the Excesge employee’s compensation for the year on the assigned amounts through June 30, 1999
Amount was not eligible for favorable taxqf the failure or as the same dollar amount are $407 and $707 for Employees P and Q, re-
treatment accorded to distributions fromg, each employee. (See Examples 1, 2 spectively. The assigned amounts and the earn-

qualified plans (and, specifically, was ”Otand 3) Under the one-to-one correction ings are distributed to Emplqyees P and Q.
eligible for tax-free roIIover) : Therefore, Employee P receives $2,444.50
: method, the amount allocated to the ac- ($2,037.50 + $407) and Employee Q receives

~ (B) If any matching contributions (ad-count balance of an employee (i.e., the $4,244.50 ($3,537.50 + $707). In addition, on
justed for earnings) are forfeited in aCCOlamployee’s share of the total amount con- the same date, a corrective contribution is made
dance with § 411(a)(3)(G), the forfeitedtributed under paragraph (1)(b)(iv)(A)) is to the 401(k) plan equal to $6,689 (the sum of the

amount is used in accordance with thq fyrther adjusted for earnings and is

plan provisions relating to forfeitures thartreated as an annual addition under § 415

were in effect for the year of the failure. ¢ ihe year of the failure for the em-
(C) If a payment was made to an em[:')loyee for whom it is allocated.

ployee and that payment is a forfeitable (2) This paragraph (1)(b)(iv)(B3] ap-

$2,444.50 distributed to Employee P and the

$4,244 .50 distributed to Employee Q). The cor-

rective contribution is allocated to the account

balances of eligible nonhighly compensated em-
ployees for 1997, pro rata based on their compen-
sation for 1997 (subject to § 415 for 1997).

match described in either paragraplaneS to a plan that uses the prior year tedgxample 2:

4.01(b)(ii)(A) or (B), then it is an OVer- j, o method described in Notice 98—1.

payment defined in section 4.05(2) thag ; ; ;
) graph (1)(b)(iv)(B)Y) is applied by
must be corrected (see section 4.05(1)). substituting “the year prior to the year of

(i\./) Contribution and Allocation of the failure” for “the year of the failure”.
Equivalent Amount. (A) The employer (2) Examples

makes a contribution to the plan that is
equal to the aggregate amounts distril=xample 1:
uted and forfeited under paragraph Employer A maintains a profit-sharing plan with

(1)(b)(l|l)(A) (i.e., the excgss contnbunpn satisfy § 401(k) (“401(k) plan”) using the current
amount adjusted for earnings, as provided yea; testing method described in Notice 98-1.
in paragraph (1)(b)(iii)(A), which does  The plan does not provide for matching contribu-
not include any matching contributions tions or employee after-tax contributions. In
forfeited in accordance with § 411(a)_ 1999, it was discovered that the ADP test for
(3)(G), as provided in paragraph (1)(b)- 1997 was not performed correctly. When the
. h tribution must satisfy ADP te;t _was performed correctly, the test was
(iii)(B)) . The co'n D not satisfied for 1997. For 1997, the ADP for
the vesting requirements and distribution pighiy compensated employees was 9% and the

limitations of § 401(k)(2)(B) and (C). ADP for nonhighly compensated employees was
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The facts are the same as in Example 1.
Correction:

The correction is the same as in Example 1, ex-
cept that the corrective contribution of $6,689 is
allocated in an equal dollar amount to the account
balances of eligible nonhighly compensated em-
ployees for 1997 who are employees on June 30,
1999 and who are nonhighly compensated em-
ployees for 1999 (subject to § 415 for 1997).

a cash or deferred arrangement that is intended Example 3:

The facts are the same as in Example 1, except
that for 1997 the plan also provides (1) for em-
ployee after-tax contributions and (2) for match-
ing contributions equal to 50% of the sum of an
employee’s elective deferrals and employee
after-tax contributions that do not exceed 10% of
the employee’s compensation. The plan provides
that matching contributions are subject to the
plan’s 5-year graded vesting schedule and that
matching contributions are forfeited and used to
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reduce employer contributions if associated eleggendix A, section .05 of Rev. Proc. 98—22hat contribution and the actual total em-
tive deferrals or employee after-tax contribution§s expanded to cover an employee whployee after-tax and matching contribu-
2{: S'Ss;”tzl;iefiifgrgo"‘T:c;rafg'g? Phjﬁ}?gﬁlrymctgrt;yvas improperly excluded from makingtions made by and for the employee for
pensated employees made er'nployee after-t&lective deferrals or employee after-taxhe plan year would exceed)(the sum
contributions and no highly compensated emeontributions for a portion of a plan yeanf the maximum employee after-tax con-
ployee made any employee after-tax contribupr from receiving matching contributionstributions permitted under the plan for
tions. Employee P received a matching contribu(on either elective deferrals or employe¢he employee for the plan year and the
?E:ege?f&;fh?rg ifoi?r’igaglr?rg E E %%yé%(%iﬂer-tax contributions) for a portion of amatching contributions that would have
of $9,500). Employees P and Q were 1000plan year. In such case, the permitted cobeen made if the employee had made the
vested in 1997. It is determined that, for 1997rection method under SVP for the failurenaximum matchable contributions per-
the ACP for highly compensated employees wais for the employer to satisfy this sectiormitted under the plan for the employee
not more than 125% of the ACP for nonhighly4 02(1)(a)(ii). The employer makes a corfor that plan year. The corrective contri-
compensated employees, so that the ACP ar],

. e Lctive contribution on behalf of the ex-bution is adjusted for earnings.
multiple use tests would have been satisfied for

1997 without any corrective action. cluded employee that satisfies the vesting (D) Use of Prorated Compensation.
Correction: requirements and distribution limitationsFor purposes of this paragraph (1)(a)(ii),
The same corrective actions are taken as in Exf § 401(k)(2)(B) and (C). for administrative convenience, in lieu of

ample 1. In addition, in accordance with the By Flective Deferral Failures. The ap-using the employee’s actual plan compen-
plan’s terms, corrective action is taken to forfeit . . . . . . .
Employee P's and Employee Q's matching conprioprlate corrective contribution for thesat.|on for the portion of the year during
tributions associated with their distributed excestailure to allow employees to make elecwhich the employee was improperly ex-
contributions. Employee P’s distributed exceséive deferrals for a portion of the plan yeacluded, a pro rata portion of the em-
contributions and associated matching contribtis equal to the ADP of the employee’loyee’s plan compensation that would
gﬁ;lé";ge%g?’gig’gis;‘tde:tgiesgsigﬁtsr?gﬁ;gi'broup (either highly or nonhighly com-have been taken into account for the plan
and associated matching contributions ai)ensated_), dete_rmlned prior to_porrectlpyear, if the employee had not been im-
$3,537.50 and $1,768.75, respectively. Thudnder this section 4.02(1)(a)(ii), multi-properly excluded, may be used.
$1,018.75 is forfeited from Employee P's ac-plied by the employee’s plan compensa- (E) Special Rule for Brief Exclusion
count and $1,768.75 is forfeited from Employegtion for the portion of the year duringfrom Elective Deferrals. An employer is
f%iezc?;rc:hnltg Zdr‘;'tgzbt?;fee"’}trgg‘gsnoinstzztf;’rryvhich the employee was improperly exnot required to make a corrective contri-
mined that the respective earnings on the for(_:luded.. The corrective contrlputlon forbutlon vy|th rgspect .to elective defgrrals,
feited amount for Employee P is $150 and foth€ portion of the plan year during whichas provided in section 4.02(1)(a)(ii)(B),
Employee Q is $204. The total amount of thdhe employee was improperly excludedbut is required to make a corrective con-
forfeitures of $3,141.50 (Employee P’'s $1,018.7rom being eligible to make elective de-ribution with respect to any employee
+ $150 and Employee Q's $1,768.75 + $204) iferrg|s js reduced to the extent thBtthe after-tax and matching contributions, as
used to reduce contributions for 1999 and subsgy ) ot that contribution and any electiveorovided in section 4.02(1)(a)(ii)(C)) for
deferrals actually made by the employean employee for a plan year if the em-
.02 Exclusion of Eligible Employees. for that year would excee®)(the maxi- ployee has been provided the opportunity
(1) Exclusion of Eligible Employees inmum elective deferrals permitted undeto make elective deferrals under the plan
a 401(k) or (m) Plan. (a) Correctionthe plan for the employee for that plarfor a period of at least the last 9 months in
Method. (i) SVP Correction Method foryear (including the § 402(g) limit). Thethat plan year and during that period the
Full Year Exclusion. Appendix A, sectioncorrective contribution is adjusted foremployee had the opportunity to make
.05 of Rev. Proc. 98-22 sets forth the SVParnings. (See Examples 5 and 6.) elective deferrals in an amount not less
correction method for the exclusion of an (C) Employee After-Tax and Match-than the maximum amount that would
eligible employee from all contributionsing Contribution Failures. The appropri-have been permitted if no failure had oc-
under a 401(k) or (m) plan for one orte corrective contribution for the failurecurred. (See Example 7.)
more full plan years. (See Example 4.) Iho allow employees to make employee (b) Examples.
section 4.02(1)(a)(ii) below, the SVP cor-after-tax contributions or to receive
. . . . . . Example 4:
rgctlon method for the exclusmn.of an elimatching contributions because .the €M~ £ sioyer B maintains a 401(k) plan. The plan
gible employee from all contributionsployee was precluded from making em- povides for matching contributions for eligible
under a 401(k) or (m) plan for a full yeamployee after-tax contributions or elective employees equal to 100% of elective deferrals
is expanded to include correction for theleferrals for a portion of the plan year is thatdo not exceed 3% of an employee’s compen-
exclusion of an eligible employee from allequal to the ACP of the employee’s group Sation- The plan provides that employees who
R - - - complete one year of service are eligible to par-
contrlbutpns under a 401_(k) or (m_) plan(either highly or nonh|ghly COMPEN- g ivate in the plan on the next January 1 or July 1
for a partial plan year. This correction foisated), determined prior to correction engry date. Twelve employees (8 nonhighly com-
a partial year exclusion may be used innder this section 4.02(1)(a)(ii), multi- pensated employees and 4 highly compensated
conjunction with the correction for a full plied by the employee’s plan compensa- employees) who had met the one year eligibility
year exclusion. tion for the portion of the year during requirement after July 1, 1995 and before Janu-
(ii) Expansion of SVP Correction which the employee was improperly ex- 2.1 1996 were inadvertently excluded from
. . . ! " ’ participating in the plan beginning on January 1,
Method to Partial Year Exclusion. (A) Included. The corrective contribution is re- 1996, These employees were offered the oppor-
General. The correction method in Apduced to the extent thal)(the sum of  tunity to begin participating in the plan on Janu-

quent years.
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ary 1, 1997. For 1996, the ADP for the highly corrective contributions (both for the elective de-
compensated employees was 8% and the ADP for ferral and for the matching contribution), for ad-
the nonhighly compensated employees was 6%. ministrative convenience, in lieu of using actual

In addition, for 1996, the ACP for the highly

plan compensation of $23,500 for the period the

compensated employees was 2.5% and the ACP employee was excluded, the employee’s annual

for the nonhighly compensated employees was
2%. The failure to include the 12 employees was
discovered during 1998.

Correction:

Employer B uses the SVP correction method for
full year exclusions to correct the failure to in-
clude the 12 eligible employees in the plan for
the full plan year beginning January 1, 1996.
Thus, Employer B makes a corrective contribu-
tion (that satisfies the vesting requirements and
distribution limitations of § 401(k)(2)(B) and
(C)) for each of the excluded employees. The
contribution for each of the improperly excluded
highly compensated employees is 10.5% (the
highly compensated employees’ ADP of 8% plus
ACP of 2.5%) of the employee’s plan compensa-
tion for the 1996 plan year (adjusted for earn-
ings). The contribution for each of the improp-
erly excluded nonhighly compensated employees
is 8% (the nonhighly compensated employees’
ADP of 6% plus ACP of 2%) of the employee’s
plan compensation for the 1996 plan year (ad-
justed for earnings).

Example 5:

Employer C maintains a 401(k) plan. The plan
provides for matching contributions for each pay-
roll period that are equal to 100% of an em-
ployee’s elective deferrals that do not exceed 2%
of the eligible employee’s plan compensation
during the payroll period. The plan does not pro-
vide for employee after-tax contributions. The
plan provides that employees who complete one

plan compensation is pro rated for the eight-
month period that the employee was excluded
from participating in the plan. The failure to
provide the excluded employee the right to make
elective deferrals is corrected by the employer
making a corrective contribution on behalf of the
employee that is equal to $720 (the 3% ADP per-
centage for nonhighly compensated employees
multiplied by $24,000, which is 8/12ths of the
employee’s 1996 plan compensation of $36,000),
adjusted for earnings. In addition, to correct for
the failure to receive the plan’s matching contri-
bution, a corrective contribution is made on be-
half of the employee that is equal to $432 (the
1.8% ACP for the nonhighly compensated group
multiplied by $24,000, which is 8/12ths of the
employee’s 1996 plan compensation of $36,000),
adjusted for earnings. Employer C determines
that $682, the sum of the actual matching contri-
bution received by the employee for the plan year
($250) and the corrective contribution to correct
the matching contribution failure ($432), does
not exceed $720, the maximum matching contri-
bution available to the employee under the plan
(2% of $36,000) determined as if the employee
had made the maximum matchable contributions.
In addition to correcting the failure to include the
eligible employee in the plan, Employer C reruns
the ADP and ACP tests for 1996 (taking into ac-
count the corrective contribution and plan com-
pensation for 1996 for the excluded employee)
and determines that the tests were satisfied.

year of service are eligible to participate in theExample 6:

plan on the next January 1 or July 1 entry date. A
nonhighly compensated employee who met the
eligibility requirements and should have entered
the plan on January 1, 1996 was not offered the
opportunity to participate in the plan. In August
of 1996, the error was discovered and Employer
C offered the employee an election opportunity
as of September 1, 1996. The employee made
elective deferrals equal to 4% of the employee’s
plan compensation for each payroll period from
September 1, 1996 through December 31, 1996
(resulting in elective deferrals of $500). The em-
ployee’s plan compensation for 1996 was
$36,000 ($23,500 for the first eight months and
$12,500 for the last four months). Employer C
made matching contributions equal to $250 for
the excluded employee, which is 2% of the em-
ployee’s plan compensation for each payroll pe-
riod from September 1, 1996 through December
31, 1996 ($12,500). The ADP for nonhighly
compensated employees for 1996 was 3% and
the ACP for nonhighly compensated employees
for 1996 was 1.8%.

Correction:
Employer C uses the SVP correction method foExample 7:

partial year exclusions to correct the failure to in-
clude the eligible employee in the plan. Thus,
Employer C makes a corrective contribution (that
satisfies the vesting requirements and distribution
limitations of § 401(k)(2)(B) and (C)) for the ex-

cluded employee. In determining the amount of
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1996 was not less than the maximum elective de-
ferrals that the employee could have made if the
employee had been given the opportunity to
make elective deferrals beginning on January 1,
1996. The employee made elective deferrals
equal to 4% of the employee’s plan compensation
for each payroll period from April 1, 1996
through December 31, 1996 of $28,000 (resulting
in elective deferrals of $1,120). Employer C
made a matching contribution equal to $560,
which is 2% of the employee’s plan compensa-
tion for each payroll period from April 1, 1996
through December 31, 1996 ($28,000). The em-
ployee’s plan compensation for 1996 was
$36,000 ($8,000 for the first three months and
$28,000 for the last nine months).

Correction:

Employer C uses the SVP correction method for
partial year exclusions to correct the failure to in-
clude an eligible employee in the plan. Because
the employee was given an opportunity to make
elective deferrals to the plan for at least the last 9
months of the plan year (and the amount of the
elective deferrals that the employee had the op-
portunity to make was not less than the maximum
elective deferrals that the employee could have
made if the employee had been given the oppor-
tunity to make elective deferrals beginning on
January 1, 1996), under the special rule set forth
in section 4.02(1)(a)(ii)(E), Employer C is not re-
quired to make a corrective contribution for the
failure to allow the employee to make elective
deferrals. In determining the amount of correc-
tive contribution with respect to the failure to
allow the employee to receive matching contribu-
tions, in lieu of using actual plan compensation
of $8,000 for the period the employee was ex-
cluded, the employee’s annual plan compensa-

The facts are the same as in Example 5, except tion is pro rated for the three-month period that

that the plan provides for matching contributions
that are equal to 100% of an eligible employee’s
elective deferrals that do not exceed 2% of the
employee’s plan compensation for the plan year.
Accordingly, the actual matching contribution
made by Employer C for the excluded employee
for the last four months of 1996 is $500 (which is
equal to 100% of the $500 of elective deferrals
made by the employee for the last four months of
1996).

Correction:

The correction is the same as in Example 5, ex-
cept that the corrective contribution made for the
first 8 months of 1996 to correct the failure to

the employee was excluded from participating in
the plan. Accordingly, a corrective contribution
is made on behalf of the employee that is equal to
$160, which is the lesser of (i) $162 (a matching
contribution of 1.8% of $9,000, which is 3/12ths
of the employee’s 1996 plan compensation of
$36,000), and (ii) $160 (the excess of the maxi-
mum matching contribution for the entire plan
year, which is equal to 2% of $36,000, or $720,
over the matching contributions made after
March 31, 1996, $560). The contribution is ad-
justed for earnings.

(2) Exclusion of Eligible Employees In

make matching contributions is equal to $223a Profit-Sharing Plan

(adjusted for earnings), instead of the $432 (ad-

justed for earnings) in Example 5, because the (&) Correction Methods. (i) SVP Cor-
corrective contribution is limited to the maxi- rection Method. Appendix A, section .05
mum matching contributions available under theof Rev. Proc. 98-22 sets forth the SVP
P'as:‘ for the employee for the plan year, $720 (2% orrection method for correcting the ex-
of $36,000), reduced by the actual matching conx, .. i
tributions made for the employee for the planCIUSIon of an .ellglble emplqyee. In the
year, $500. case of a defined contribution plan, the
SVP correction method is to make a con-
The facts are the same as in Example 5, excefttibution on behalf of the excluded em-
that the error is discovered in March of 1996 an(i)|oyee_ Section 4.02(2)(a)(ii) below clar-
the employee was given the opportunity to maklefies the SVP correction method in the
elective deferrals beginning on April 1, 1996. . .
The amount of elective deferrals that the emc@se Of a profit-sharing or stock bonus
ployee was given the opportunity to make duringdlan that provides for nonelective contri-
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butions (within the meaning oflocation of the nonelective contribution.(iii)(C), the employer makes a corrective
§ 1.401(k)-1(g)(10)). The amount is adjusted for earnings.  contribution to the plan for the amount of
(ii) Clarification of SVP Correction (C) Reduction in Account Balances ofthe excess. If the aggregate amount of the
Method for Profit-Sharing Plans. To cor-Other Employees. 1J The account bal- reductions under section 4.02(2)(a)-
rect for the exclusion of an eligible em-ance of each employee who was an eligii)(C) exceeds the aggregate amount of
ployee from nonelective contributions inble employee who shared in the originalhe increases under section 4.02(2)(a)-
a profit-sharing or stock bonus plan undeallocation of the nonelective contribution(iii)(B), then the amount by which each
the SVP correction method, an allocatioiis reduced by the excess, if any, of (I) themployee’s account balance is reduced
amount is determined for each excludedmployee’s allocation of that contributionunder section 4.02(2)(a)(iii)(C) is de-
employee on the same basis as the alloaaver (Il) the amount that would have beerreased on a pro rata basis.
tion amounts were determined for thellocated to that employee had the failure (E) Reductions Among Multiple In-
other employees under the plan’s allocarot occurred. This amount is adjusted fovestment Funds. If an employee’s ac-
tion formula (e.g., the same ratio of alloearnings taking into account the rules setount balance is reduced and the em-
cation to compensation), taking into acforth in section 4.02(2)(a)(iii)(C} and ployee’s account balance is invested in
count all of the employee’s relevan{(3) below. The amount after adjustmenmore than one investment fund, then the
factors (e.g., compensation) under thdbr earnings is limited in accordance withreduction may be made from the invest-
formula for that year. The employersection 4.02(2)(a)(iii)(CX) below. ment funds selected in any reasonable
makes a corrective contribution on behalf (2) This paragraph (2)(a)(ii)(C2} ap- manner.
of the excluded employee that is equal tplies if most of the employees with ac- (F) Limitations on Use of Reallocation
the allocation amount for the excludedtount balances that are being reduced aBorrection Method. If any employee
employee. The corrective contribution isionhighly compensated employees. Wvould be permitted to retain any distribu-
adjusted for earnings. If, as a result of exthere has been an overall gain for the péfon pursuant to section 4.02(2)(a)-
cluding an employee, an amount was inriod from the date of the original alloca-(jii)(C)(4), then the reallocation correc-
properly allocated to the account balancion of the contribution through the date otion method may not be used unless most
of an eligible employee who shared in theorrection, no adjustment for earnings isf the employees who would be permitted
original allocation of the nonelective con+equired to the amount determined undeb retain a distribution are nonhighly com-
tribution, no reduction is made to the acsection 4.02(2)(a)(iii)(C}) for the em- pensated employees.
count balance of the employee whployee. If the amount for the employee is (b) Examples.
shared in the original allocation on acbeing adjusted for earnings and the plan
count of the improper allocation. (Seeermits investment of account balances iﬁxaEmp'e & o o
, mployer D maintains a profit-sharing plan that
Example 8.) more than one investment fund, for ad- ;;oyides for discretionary nonelective employer
(iif) Reallocation Correction Method. ministrative convenience, the reduction to contributions. The plan provides that the em-
(A) In General. Subject to the limitationsthe employee’s account balance may be ployer’s contributions are allocated to account
set forth in section 4.02(2)(a)(iii)(F) adjusted by the lowest earnings rate of any Palances in the ratio that each eligible employee’s
below, in addition to the SVP correctionfund for the period from the date of the SomPpensation for the plan year bears to the com-
. . . . . . pensation of all eligible employees for the plan
method, the exclusion of an eligible emeriginal allocation of the contribution o, ang; therefore, the only relevant factor for
ployee for a plan year from a profit-sharthrough the date of correction. determining an allocation is the employee’s com-
ing or stock bonus plan that provides for (3) If an employee’s account balance pensation. The plan provides for self-directed in-
nonelective contributions may be coris reduced and the original allocation was vestments among four investment funds and
rected using the reallocation correctiomade to more than one investment fund or 92!y valuations of account balances. For the
. . . L . 1997 plan year, Employer D made a contribution
method set forth in this sectionthere was a subsequent distribution or .. plan of a fixed dollar amount. However,
4.02(2)(a)(iii). Under the reallocationtransfer from the fund receiving the origi- five employees who met the eligibility require-
correction method, the account balance afal allocation, then, reasonable, consis- ments were inadvertently excluded from partici-
the excluded employee is increased aent assumptions are used to determine pating in the plan. - The contribution resulted in
provided in paragraph (2)(a)(iii)(B) the earnings adjustment. an allocation on behalf of each of the eligible em-
. . . ployees, other than the excluded employees,
below, the account balances _of other em- (4) The_f';_lmount determined in section equal to 10% of compensation. Most of the em-
ployees are reduced as provided in pard-02(2)(a)(iii)(C)@) for an employee after pioyees who received allocations under the plan
graph (2)(a)(iii)(C) below, and the in-the application of section 4.02(2)(a)(iii)- for the year of the failure were nonhighly com-
creases and reductions are reconciled, &)(2) and @) may not exceed the account Ppensated employees. No distributions have been
necessary, as provided in paragrapbalance of the employee on the date of Made from the plan since 1997. If the five ex-
(2)(a)(iii)(D) below. (See Examples 9correction, and the employee is permitted cluded employees had shared in the original allo-
: . ! oo . ) cation, the allocation made on behalf of each em-
and 10.) to retain any distribution made prior to the pjoyee would have equaled 9% of compensation.
(B) Increase in Account Balance ofdate of correction. The excluded employees began participating in
Excluded Employee. The account bal- (D) Reconciliation of Increases and the plan in the 1998 plan year.
ance of the excluded employee is inReductions. If the aggregate amount of Correction: _

. . . Employer D uses the SVP correction method to
creasepl by an amount that is equal to th?_e increases under section 4.02(2)(a)- correct the failure to include the five eligible em-
allocation the employee would have re(iii)(B) exceeds the aggregate amount of ,oyees. Thus, Employer D makes a corrective
ceived had the employee shared in the &he reductions under section 4.02(2)(a)- contribution to the plan. The amount of the cor-
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rective contribution on behalf of the five ex-  which the account balances of the excluded enadjustments for the account balances that

cluded employees for the 1997 plan year is equal ployees is increased exceeds the aggregaife being reduced are determined in ac-
to 10% of compensation of each excluded em- amount (adjusted for earnings) by which the . -
ployee, the same allocation that was made for other employees’ account balances are reduce?Ordance with sections 4',02(2)(a)(|“)
other eligible employees, adjusted for earnings. Accordingly, Employer D makes a contributionlc)(z) and @) and the. redUCt'ons_ after a(.j'
The excluded employees receive an allocation to the plan in an amount equal to the excess. THEStments for earnings are limited in
equal to 10% of compensation (adjusted for earn- reduction from account balances is made on a p@ccordance with section 4.02(2)(3)0“)-
ings) even though, had the excluded employees rata basis among all of the funds in which eaclcc)(4)_ In accordance with section
originally shared in the allocation for the 1997 employee’s account balance is invested. P

contribution, their account balances, as well as 4.02(2)(a)(iii)(D), if the aggregate amount

those of the other eligible employees, would have .03 Vesting Failures. of the increases excgeds the aggregate
received an allocation equal to only 9% of com- (1) Correction Methods. (a) Contribu-2mount of the reductions, the employer
pensation. tion Correction Method. A failure in a de-makes a corrective contribution to the
Example 9: . . . -
The facts are the same as in Example 8. fined Cont”puuon plan to apply theplan for the .amount. of the excess.m In ac
Correction proper vesting percentage to an enfordance with section 4.02(2)(a)(iii)(D),

Employer D uses the reallocation correctiorployee’s account balance that results it the aggregate amount of the redUCtionS
method to correct the failure to include the fiveforfeiture of too large a portion of the em-£xceeds the aggregate amount of the in-

eligible employees. Thus, the account balanc loyee’s account balance may be cofcreases, then the amount by which each

are adjusted to reflect what would have resulte . . . . ) : :
mployee’s account balance is reduced is
from the correct allocation of the employer confected using the contribution correctiorfMpIOY

tribution for the 1997 plan year among all eligi-method set forth in this paragraph. Thelecreased on a pro rata basis. (See Exam-
ble employees, including the five excluded ememployer makes a corrective contributiomle 12.)
ployees. The inclusion of the excludedgn pehalf of the employee whose account (2) Examples.

employees in the allocation of that contribution ; ; ;
would have resulted in each eligible employeet,)alance was improperly forfeited in AMexample 11:

including each excluded employee, receiving afMmount equal to the improper forfeiture. Employer E maintains a profit-sharing plan that
allocation equal to 9% of compensation. Accord¥ e corrective contribution is adjusted for provides for nonelective contributions. The plan

ingly, the account balance of each excluded enearnings. If, as a result of the improper Provides for self-directed investments among
ployee is increased by 9% of the employee'fforfeiture, an amount was improperly al- four investment funds and daily yaluatlon of ac'-
1997 compensation, adjusted for earnings. Thﬁ)cated to the account balance of another count balances. The plan provides that forfei-

account balance of each of the eligible employees L tures of account balances are reallocated among
other than the excluded employees is reduced ﬁmployeev no reduction is made to the ac- the account balances of other eligible employees
1% of the employee’s 1997 compensation, adcount balance of that employee. (See Ex- on the basis of compensation. During the 1997
justed for earnings. Employer D determines thample 11.) p|_61n year, Employee R terminated enjployme_nt
adjustment for eamings using the earnings rate of () Reallocation Correction Method. with Employer E and elected and received a sin-
each eligible employee’s excess allocation (usin gle-sum distribution of the vested portion of his

reasonable, consistent assumptions). Accor(?p addition to the contribution correction account balance. No other distributions have

ingly, for an employee who shared in the originaM€thod, in a defined contribution plan  peen made since 1997. However, an incorrect
allocation and directed the investment of the allounder which forfeitures of account bal- determination of Employee R’s vested percent-

cation into more than one investment fund oances are reallocated among the accountage was made resulting in Employee R receiving
e e e s st o fpqalances of the other eligible employees 2SR P B0t STVt 2 i 2
allocation to another fund, reazonable, consisterﬁ? th_e plan, a failure to apply the proper tion of Employee R’s account balance was for-
assumptions are followed to determine the ad/€StINg percentage to an employee’s ac- fejted and reallocated (and these reallocations
justment for earnings. It is determined that th€ount balance which results in forfeiture were not affected by the limitations of § 415).
total of the initially determined reductions in ac-of to0 |arge a portion of the employee’s Most of the employees who received allocations
count balan_ces exceeds the total of the 'eQUir%count balance may be corrected under ©f the improper forfeiture were nonhighly com-
et e ace"Mthe reallocation correction method set [ 25% PO

creased pro rata so that the total of the actual rfOrth in this paragraph. A corrective real- gmpioyer E uses the contribution correction
ductions in account balances equals the total docation is made in accordance with the method to correct the improper forfeiture. Thus,
the increases in the account balances, and Emreallocation correction method set forth in  Employer E makes a contribution on behalf of
ployer D does no_t make any corrective contribugaction 4.02(2)(a)(iii), subject to the limi- Employee R equal to thg incorrectly forfeited’
. e edicton o e St DCtations s forth n Secton 4.02(2)(2) e s < peeaes e v
funds in which each employee’s account balancgii)(F)- In applying section 4.02(2)(a)-  duction is made from the account balances of the

is invested. (iii)(B), the account balance of the employees who received an allocation of the im-
Example 10: . employee who incurred the improper for- proper forfeiture.

The facts are the same as in Example 8. feiture is increased by an amount equal fgample 12:

Correction: The facts are the same as in Example 11.

The correction is the same as in Example 9, e}he amount of the improper forfeiture and Correction:

cept that, because most of the employees whot8€ amount is adjusted for earnings. In gmpioyer E uses the reallocation correction
account balances are being reduced are noapplying section 4.02(2)(a)(iii)(C)J, the method to correct the improper forfeiture. Thus,
highly compensated employees, for administraaccount balance of each employee who Employee R’s account balance is increased by
tive ccf)nxer}ienge, Iimﬁlo?/er D uses the earni?gghared in the allocation of the improper the admfount that W;iS irrrl]properly forffeitedh(ad-
rate of the fund with the lowest earnings rate fo . . justed for earnings). The account of each em-
the period of the failure to adjust the reduction t(iorfelture IS requced by the amount of the ployee who shared in the allocation of the im-
each account balance. It is determined that tHnProper forfeiture that was allocated to  pygper forfeiture is reduced by the amount of the
aggregate amount (adjusted for earnings) bthat employee’s account. The earnings improper forfeiture that was allocated to that em-
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ployee’s account (adjusted for earnings). Beriod) so that the actuarial present value of arial present value of a benefit of $1,000 annually
cause most of the employees whose account bahe additional reduction is equal to the for life commencing in 1999 is equal to the sum

ances are being reduced are nonhighly compe
sated employees, for administrative convenience;

Bverpayment plus interest at the interest

of $10,000 and interest at the rate used by the
plan to determine actuarial equivalence begin-

Employer E uses the earnings rate of the fun.Elate US?d by the plan to determine actuar- ning with the date of the first Overpayment and
with the lowest earnings rate for the period of théal equivalence. (See Examples 13 and ending with the date the reduced annuity pay-
failure to adjust the reduction to each accoun]_4_)

balance. It is determined that the amount (ad-
justed for earnings) by which the account balance
of Employee R is increased exceeds the aggre-

m

(B) Joint and Survivor Annuity Pay-

ents. If the employee is receiving pay-

ment begins. Thus, Employee S’s remaining

benefit payments are reduced so that Employee S
receives $129,000 for 1999, and for each year
thereafter.

gate amount (adjusted for earnings) by which thmem.S in t_he form of a joint and survivorexample 14:
other employees’ account balances are reduce@nnuity, with the employee’s spouse to re- The facts are the same as in Example 13.
Accordingly, Employer E makes a contributionceive a life annuity upon the employee’s Correction:

to the plan in an amount equal to the excess. Thfagth equal to a percentage (e.g., 75%) of
the amount being paid to the employee,

reduction from the account balances is made on
pro rata basis among all of the funds in which

Employer F uses the adjustments of future pay-
ments correction method to correct the § 415(b)
failure, by recouping the entire excess payment

each employee’s account balance is invested. th€ reduction of future annuity payments made in 1998 from Employee S's remaining ben-
to reflect 8§ 415(b) reduces the amount of efit payments for 1999. Thus, Employee S's an-

.04 § 415 Failures.

cess.

benefits payable during the lives of both nual annuity benefit for 1999 is reduced to
(1) Failures Relating to a § 415(b) Exthe employee and spouse, but any reduc-

$119,400 to reflect the excess benefit amounts
(increased by interest) that were paid from the

tion to recoup Overpayments made to the pjan to Employee S during the 1998 plan year.

(a) Correction Methods. (i) Return ofemployee does not reduce the amount of Beginning in 2000, Employee S begins to receive
Overpayment Correction Method. Overthe spouse’s survivor benefit. Thus, the annual benefit payments of $130,000.

payments as a result of amounts beingpouse’s benefit will be based on the pré=

paid in excess of the limits of § 415(b)ious specified percentage (e.g., 75%) of
may be corrected using the return of ovehe maximum permitted under § 415(b),
payment correction method set forth ifinstead of the reduced annual periodic
this paragraph (1)(a)(i). The employegmount payable to the employee.

takes reasonable steps to have the Over-C) Overpayment Not Treated as an
payment (with appropriate interest) regxcess Amount. An Overpayment cor-
turned by the recipient to the plan and reected under this adjustment of future
duces future benefit payments (if any) dUanment correction method, is not treated $110,000 Overpayment and that the Overpay-
to the employee to reflect § 415(b). TQs an Excess Amount as defined in section ment was not eligible for favorable tax treatment
the extent the amount returned by the res g (2).

cipient is less than the Overpayment, ad-
justed for earnings at the plan’s earnings

(b) Examples.

rate, then the employer or another persdr@mple 13:

contributes the difference to the plan. In
addition, in accordance with section 3.04,
the employer must notify the recipient
that the Overpayment was not eligible for
favorable tax treatment accorded to distri-
butions from qualified plans (and, specifi-
cally, was not eligible for tax-free
rollover). (See Examples 15 and 16.)

(ii) Adjustment of Future Payments
Correction Method. (A) In General. In
addition to the return of overpayment cor-
rection method, in the case of plan bene-
fits that are being distributed in the form

Employer F maintains a defined benefit plan
funded solely through employer contributions.
The plan provides that the benefits of employees
are limited to the maximum amount permitted
under § 415(b), disregarding cost-of-living ad-
justments under 8§ 415(d) after benefit payments
have commenced. At the beginning of the 1998
plan year, Employee S retired and started receiv-
ing an annual straight life annuity of $140,000
from the plan. Due to an administrative error, the

ample 15:

The facts are the same as in Example 13, except
that the benefit was paid to Employee S in the
form of a single-sum distribution in 1998, which
exceeded the maximum § 415(b) limits by
$110,000.

Correction:

Employer F uses the return of overpayment cor-
rection method to correct the § 415(b) failure.
Thus, Employer F notifies Employee S of the

accorded to distributions from qualified plans
(and, specifically, was not eligible for tax-free
rollover). The notice also informs Employee S
that the Overpayment (with interest at the rate
used by the plan to calculate the single-sum pay-
ment) is owed to the plan. Employer F takes rea-
sonable steps to have the Overpayment (with in-
terest at the rate used by the plan to calculate the
single-sum payment) paid to the plan. Employee
S pays the $110,000 (plus the requested interest)
to the plan. It is determined that the plan’s earn-
ings rate for the relevant period was 2 percentage
points more than the rate used by the plan to cal-
culate the single-sum payment. Accordingly,
Employer F contributes the difference to the plan.

annual amount received by Employee S for 199@yample 16:

included an Overpayment of $10,000 (because
the § 415(b)(1)(A) limit for 1998 was $130,000).
This error was discovered at the beginning of
1999.

Correction:

of periodic payments, Overpayments as a Employer F uses the adjustment of future pay-

result of amounts being paid in excess of
the limits in § 415(b) may be corrected by
using the adjustment of future payments
correction method set forth in this para-
graph (1)(a)(ii). Future payments to the

recipient are reduced so that they do not

exceed the § 415(b) maximum limit and
an additional reduction is made to recoup
the Overpayment (over a period not
longer than the remaining payment pe-
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ments correction method to correct the failure to
satisfy the limit in § 415(b). Future annuity ben-

efit payments to Employee S are reduced so that

they do not exceed the § 415(b) maximum limit,
and, in addition, Employee S’s future benefit
payments from the plan are actuarially reduced to
recoup the Overpayment. Accordingly, Em-
ployee S’s future benefit payments from the plan

are reduced to $130,000 and further reduced by

$1,000 annually for life, beginning in 1999. The
annual benefit amount is reduced by $1,000 an-
nually for life because, for Employee S, the actu-

288

The facts are the same as in Example 15.
Correction:

Employer F uses the return of overpayment cor-
rection method to correct the § 415(b) failure.
Thus, Employer F notifies Employee S of the
$110,000 Overpayment and that the Overpay-
ment was not eligible for favorable tax treatment
accorded to distributions from qualified plans
(and, specifically, was not eligible for tax-free
rollover). The notice also informs Employee S
that the Overpayment (with interest at the rate
used by the plan to calculate the single-sum pay-
ment) is owed to the plan. Employer F takes rea-
sonable steps to have the Overpayment (with in-
terest at the rate used by the plan to calculate the
single-sum payment) paid to the plan. As a result
of Employer F’s recovery efforts, some, but not
all, of the Overpayment (with interest) is recov-
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ered from Employee S. It is determined that thquently reemployed and becomes vestednd, accordingly, a § 415(c)(1)(B) limit of $10,000.
amount returned by Employee S to the plan ifSee Examples 17 and 18.) Employee U made elective deferrals. Also, on Jan-
less than the Overpayment adjusted for earnings (i) Return of Overpayment Correc- uary 1, 1999, Employee U, who had three years of
at the plan’s earnings rate. Accordingly, Em- . . . service with Employer G, terminated his employ-
ployer F contributes the difference to the plan. tion Method. A failure to satisfy § 415(c) ment and received his entire vested account balance
that includes a distribution of the § 415(Cjwhich consisted of his elective deferrals). The an-
(2) Failures Relating to a § 415(c) Exexcess attributable to nonelective contriaual additions for Employees T and U consisted of:

cess. butions and matching contributions may

(a) Correction Methods. (i) SVP Cor-be corrected using the return of overpay- , ! ;
rection Method. Appendix A, section .08ment correction method set forth in th'%g:?r:teaittl:;s $7.500 $4.500
of Rev. Proc. 98-22 sets forth the SViparagraph. The employer takes reasoggctive 10,000 5,800
correction method for correcting the fail-able steps to have the Overpayment (i.eeferrals
ure to satisfy the § 415(c) limits on annuathe distribution of the 415(c) excess adAfter-tax 500 0
additions. justed for earnings to the date of the dig=ontributions

(i) Forfeiture Correction Method. In tribution), plus appropriate interest fromTOLI‘i"SCO”Lt_”b.tt’t'o”S $$11586%000 $$1100630000
addition to the SVP correction methodthe date of the distribution to the date o, 4158 E')T:'ess $3.000 $300

the failure to satisfy 8§ 415(c) with respecthe repayment, returned by the employee

to a nonhighly compensated employet the plan. To the extent the amount re- Correction:

(A) who in the limitation year of the fail- turned by the employee is less than the Employer G uses the SVP correction method to
ure had annual additions consisting oBverpayment adjusted for earnings at the ;‘Ijor;ee‘: tTh‘(ai g 4;2(8%5)"0?&‘2’”2 :jei:g?bcjtitgn'i’;'
both (I) either electlv_e d_eferrals or emplan’s earnings rate, t.hen the employer O Dlan assets (émd ’correspondiﬁg reduction of the
ployee after-tax contributions and (Il) ei-another person contributes the difference ,ccount balance) consisting of $500 (adjusted for
ther matching or nonelective contributo the plan. The Overpayment, adjusted earnings) of employee after-tax contributions and
tions, (B) for whom the matching andfor earnings at the plan’s earnings rate to $2,500 (adjusted for earnings) of elective defer-
nonelective contributions equal or exceethe date of the repayment, is to be placed s is made to Employee T. Employer G uses the

. ), - P forfeiture correction method to correct the §
the portion of the employee’s annual addi an unallocated account, similar to the 415(c) excess with respect to Employee U. Thus,

tion that exceeds the limits under § 415(cjuspense account described in 8 1.415—y¢ 5 415(c) excess is deemed to consist solely of
(“§ 415(c) excess”) for the limitation 6(b)(6)(iii), to be used to reduce employer the nonelective contributions. Accordingly, Em-
year, and (C) who has terminated with neontributions in succeeding year(s) (or if ployee U's nonvested account balance is reduced
vested interest in the matching and northe amount would have been allocated to by $3°(I’I(adit“3ted for eim"_‘g_sl) W:“C?his placed in
: I - ; an unallocated account, similar to the suspense
elective contributions (and has not beeather eligible employees who were inthe ° '~ 0 e 86 )6, to be
reemployed at the time of the correction)plan for the year of the failure if the fall__ used to reduce employer contributions in succeed-
may be corrected by using the forfeituréire had not occurred, then that amount is ing year(s). After correction, it is determined that
correction method set forth in this parareallocated to the other eligible employ- the ADP and ACP tests for 1998 were satisfied.

graph. The § 415(c) excess is deemed &&S in accordance with the plan’s allocaExample 18:

consist solely of the matching and nontion formula). In addition, the employer Emp.'é’yeer mainlta":.s a 401|(k) plan. tTSet.p'a”
. L , . _provides for nonelective employer contributions,
elective contributions. If the employees ust nOtIfy the employee that the Over matching contributions and elective deferrals.

§ 415(c) excess (adjusted for earningg)ayment was not eligible _for_faV(_)rable t@X  The plan provides for matching contributions that
has previously been forfeited, the greatment accorded to distributions from are equal to 100% of an employee's elective de-
415(c) failure is deemed to be correctediualified plans (and, specifically, was not ferrals that do not exceed 8% of the employee's

If the § 415(c) excess (adjusted for earrgligible for tax-free rollover). plan compensation for the plan year. For the
. h b forfeited. th (b) Examples 1998 limitation year, Employee V had § 415
!ngs) aS.nOt een forfeited, that amqunt ' compensation of $50,000, and, accordingly, a §
is placed in an unallocated account, simis, ;e 17. 415(c)(1)(B) limit of $12,500. During that limi-

lar to the suspense account described in 8employer G maintains a 401(k) plan. The plan tation year, the annual additions for Employee V
1.415-6(b)(6)(iii), to be used to reducerovides for nonelective employer contributions, totaled $15,000, consisting of $5,000 in elective
employer contributions in succeedinglective deferrals, and employee after-tax contribu- deferrals, a $4,000 matching contribution (8% of
ear(s) (or if the amount would have bee ions. The plan provides that the nonelective contri- $50,000), and a $6,000 nonelective employer
y "butions vest under a 5-year cliff vesting schedule. contribution. Thus, the annual additions for Em-
allocated to other employees Who WETE 1he plan provides that when an employee terminates Ployee V exceeded the § 415(c) limit by $2,500.
the plan for the year of the failure if theemployment, the employee’s nonvested account bal- Correction:
failure had not occurred, then that amouriince is forfeited five years after a distribution of the Employer H uses the SVP correction method to
is reallocated to the other employees ifmployee’s vested account balance and that forfei- Corect the § 415(c) excess with respect to Em-
: , ; tures are used to reduce employer contributions. For ployee V (i.e., $2,500). Accordingly, $1,000 of
accordance with the p!an S _allocatlon ,forthe 1998 limitation year, the annual additions made the unmatched elective deferrals (adjusted for
mula). Ngte that. while this correctiony penalf of two nonhighly compensated employees earnings) are distributed to Employee V. The re-
method will permit more favorable taxin the plan, Employees T and U, exceeded the limit maining $1,500 excess is apportioned equally be-
treatment of elective deferrals for the emin 8§ 415(c). For the 1998 limitation year, Em- tween the elective deferrals and the associated
ployee than the SVP correction methooqloye(;_T f|1ad §§ﬂg(c;)(r{\)rzg;l?ati_?nfo;liGS(,)%OO,Eand, \n;’atching Eirrl;plloyer §o][1tritﬁution§, sodlf)mz!oi/gbe
: . accordingly, a c imit 0 ,000. Em- V’s account balance is further reduced by distrib-
this correction method C(_)L”d be'less faployee T made elective deferrals and employee uting to Employee V $750 (adjusted for earnings)
vorable to the_emp|0yee n Cert?'n CaSE3iter-tax contributions. For the 1998 limitation year, of the elective deferrals and forfeiting $750 (ad-
for example, if the employee is subseEmployee U had § 415 compensation of $40,000, justed for earnings) of the associated employer
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matching contributions. The forfeited matchingfor earnings) is placed in an unallocate 401(a)(17) failure) who received an al-
Con”t'b“_“o,lns ?"ihp'aced in an “”a”otcgted ?E)Caccount, similar to the suspense accouhication for the year of the failure,
count, similar to the suspense account aescribe . . .
in § 1.415-6(b)(6)(ii), to be used to reduce emgf'escrlbed in § 1.415—6(b)(6)(!||), .to bga_mendmg the pla_lr? (as necessgry) to pro-
ployer contributions in succeeding year(s). AfteMlS€d to reduce employer contributions inide for the additional allocation. The
correction, it is determined that the ADP andsucceeding year(s). For example, if amount contributed for an employee is
ACP tests for 1998 were satisfied. plan provides for a fixed level of em-equal to the employee’s plan compensa-
ployer contributions for each eligible em-ion for the year of the failure multiplied
ployee, and the plan provides that forfeiby a fraction, the numerator of which is
FHreS are used to reduce future employéhne improperly allocated amount made on
section 4.04(1) (relating to a § 415(b) eX_contnbutlon_s, the |mprop¢rly aIIocatedbehaIf of the employee with the largest

: : gmount (adjusted for earnings) would bémproperly allocated amount, and the de-
cess) or section 4.04(2) (relating to a . ) o S

: sed to reduce future employer contriburominator of which is the limit under §

415(c) excess), may be corrected in at_- See E le 1) If M01(2)(17 licable to th £ th
cordance with this section 4.05. An Over-°"S: (dee xampel ) Zpﬁlyme | (@) TZ] app 'Cftl. © cc)id't'e yelar 0 te
payment from a defined benefit plan jwas made to.gn ebrrp oyee an t atI palial ure. A 1(EatLesu twg a |||ona anjnounoI
corrected in accordance with the rules iff'€"t was attr utahe to an improperly a _ortegcf: ot the o eSr erEp oyeleszlg ad-
section 4.04(1). An Overpayment from Aocated amount, then it is an Overpayjusted for earnings. (See Example 20.)

defined contribution plan is corrected ipment defined in sectiop 4.05(2) that must (b) Examples.
accordance with the rules in sectio?® corrected (see section 4.05(1)).

.050ther Overpayment Failures.
(1) Correction of Overpayment. An
Overpayment, other than one described

Example 20:

4.04(2)(a)(iii). (2) Example.
(2) Overpayment Defined. For pur-gxample 19:
poses of this revenue procedure, an Over- Employer J maintains a money purchase pension
payment is defined as a distribution to an plan. Under the plan, an eligible employee is en-
employee or beneficiary that exceeds the titted to an employer contribution of 8% of the
) o - employee’s compensation up to the § 401(a)(17)
?hmaloyee SfOtrhbenlefICIbal’yS bene;cﬁt L;n_?er limit ($160,000 for 1998). During the 1998 plan
e terms 0_ € plan ecause_o a tailure year, an eligible employee, Employee W, inad-
to comply with plan terms that implement vertently was credited with a contribution based
§ 401(a)(17), 401(m) (but only with re- on compensation above the § 401(a)(17) limit.
spect to the forfeiture of nonvested match- Employee W's compensation for 1998 was
ing contributions that are excess aggregate$220'°°°' Employee V\{)recewed a contribution
contributions), 411(a)(3)(G), or 415. An of $17,600 for 1998 (8% of $220,000), rather

The facts are the same as in Example 19.
Correction:

Employer J corrects the failure under Walk-in
CAP using the contribution correction method by
(1) amending the plan to increase the contribu-
tion percentage for all eligible employees (other
than Employee W) for the 1998 plan year and (2)
contributing an additional amount (adjusted for
earnings) for those employees for that plan year.
To determine the increase in the plan’s contribu-
tion percentage (and the additional amount con-
tributed on behalf of each eligible employee), the
improperly allocated amount ($4,800) is divided
by the § 401(a)(17) limit for 1998 ($160,000).
Accordingly, the plan is amended to increase the
contribution percentage by 3 percentage points
($4,800/$160,000) from 8% to 11%. In addition,

/ o than the contribution of $12,800 (8% of
Overpayment does not include a distribu- $160,000) provided by the plan for that year, re-
tion of an Excess Amount described in
Correction: e
The § 401(a)(17) failure is corrected using the re- earc1h elrllglbl(é err;ploye\(ivfor th? 1998 plgg. yearl
06 § 401(a)(17) Failures. (other than Employee W) receives n addiona
. contripution o multplie: at employee’s
(1) Reduction of Account Balance Cor- !Employee W’S. account balahge by $4,800 (ad- plan compensatioon forp1998}l This agdii/ional
justed for earnings) and crediting that amount to T . .
contribution is adjusted for earnings.
butions or forfeitures under a defined con- L
L . account described in § 1.415-6(b)(6)(iii), to be ; s atrilg :
tribution plan for a plan year on the basis ,ceq 1o reduce employer contributions in suc. (2) Hardship Distribution Failures. (a)
under § 401(a)(17) for the plan year may . The Operational Failure of making hard-
be corrected using the reduction of ac- .07 Correction by Amendment Undership distributions to employees under a
in this paragraph. The account balance of (1) 8 401(a)(17) Failures. (a) Contribudistributions may be corrected under
an employee who received an allocatiofion Correction Method. In addition toWalk-in CAP (in accordance with the re-
the § 401(a)(17) limit is reduced by thigion method under section 4.06, an en22) using the plan amendment correction
improperly allocated amount (adjusted foployer may correct a § 401(a)(17) failuremethod set forth in this paragraph. The
amount would have been allocated ttion plan under the Walk-in Closingfor the hardship distributions that were
other employees in the year of the failurégreement Program (“Walk-in CAP”) (in made available. This paragraph does not
amount (adjusted for earnings) is reallotion 11 of Rev. Proc. 98-22) by using th& 401(a), and (ii) the plan as amended
cated to those employees in accordane@ntribution correction method set forthwould have satisfied the qualification re-
improperly allocated amount would nottributes an additional amount on behalf ofjuirements applicable to hardship distrib-
have been allocated to other employeesach of the other employees (excludingtions under § 401(k), if applicable) had

sulting in an improper allocation of $4,800.
section 3.06(2) (b), (c), (d), or (e).

duction of account balance method by reducing
rection Method. The allocation of contri- ea

an unallocated account, similar to the suspense
of compensation in excess of the limit ceeding year(s). Plan Amendment Correction Method.
count balance correction method set fortMvalk-in CAP. plan that does not provide for hardship
on the basis of compensation in excess 1€ reduction of account balance correauirements of section 11 of Rev. Proc. 98-
earnings). If the improperly allocatedfor a plan year under a defined contribuplan is amended retroactively to provide
if the failure had not occurred, then tha@ccordance with the requirements of se@apply unless (i) the amendment satisfies
with the plan’s allocation formula. If thein this paragraph. The employer conguirements of § 401(a) (including the re-
absent the failure, that amount (adjusteglach employee for whom there was the amendment been adopted when hard-
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ship distributions were first made availing the earnings adjustment requiremertase of an improper forfeiture of an em-
able. (See Example 21.) of section 6.02(3)(a) of Rev. Proc. 98-22ployee’s account balance, the beginning
(b) Example. Other earnings adjustment methods, dibf the period of the failure is the date as of
ferent from those illustrated in this sectiorwhich the account balance was improp-
Example 21: 5 | b iate f diusti | d d
Employer K, a for-profit corporation, maintains a™’ may_ also e_approprla e lor a_ Justingrly re uce_ ’ L
401(k) plan. Although plan provisions in 199gCOrTective contributions or allocations to (b) Special Rules for Beginning Date
did not provide for hardship distributions, begin-reflect earnings. for Exclusion of Eligible Employees from
ning in 1998 hardship distributions of amounts  (b) Under the earnings adjustmenPlan. (i) General Rule. In the case of an
allowed to be distributed under § 401(k) wergpathods of this section 5, a correctivexclusion of an eligible employee from a
made currently and effectively available to tributi I fi that i | tributi the beginni fth
all employees (within the meaning of CONtribution or allocation that increasegplan contribution, the beginning of the pe-
§ 1.401(a)(4)—4). The standard used to determindn €mployee’s account balance is adjustetbd of the failure is the date on which
hardship satisfied the deemed hardship distribto reflect an “earnings amount” that iscontributions of the same type (e.g., elec-
tion standards in § 1.401(k)-1(d)(2). Hardshithased on the earnings rate(s) (determingitte deferrals, matching contributions, or
distributions were made to a number of employynqer section 5.01(3)) for the period ofiiscretionary nonelective employer contri-

ees during the 1998 and 1999 plan years, creatin . . . .
9 pany the failure (determined under sectiorbutions) were made for other employees

an Operational Failure. The failure was discov- ) > .
ered in 2000. 5.01(2)). The earnings amount is allofor the year of the failure. In the case of
Correction: cated in accordance with section 5.01(4)an exclusion of an eligible employee from
Employer K corrects the failure through Walk-in - (¢) The rule in section 6.02(4)(a) ofan allocation of a forfeiture, the beginning
CAP by adopting a plan amendment, effectivgey, - proc, 98-22 permitting reasonablef the period of the failure is the date on
January 1, 1998, to provide a hardship distribu- . . L . . .
tion option that satisfies the rules applicable (Sstimates in Certalr_1 cwcumstances appll_eyshlch forfeitures were aIIocate(_JI to other
hardship distributions in § 1.401(k)-1(d)(2). ThefOr purposes of this section 5. For thimployees for the year of the failure.
amendment provides that the hardship distribupurpose, a determination of earnings (ii) Exclusion from a 401(k) or (m)
tion option is available to all employees. Thusmade in accordance with the rules of ad?lan. For administrative convenience, for
the amendment satisfies 8 401(a), and the plan aginjstrative convenience set forth in thiurposes of calculating the earnings rate
amended in 2000 would have satisfied $ 401(Egection 5 is treated as a precise determinf@+ corrective contributions for a plan
(including § 1.401(a)(4)-4 and the requirements, . . .
applicable to hardship distributions under gion of earnings. Thus, if the probableyear (or the portion of the plan year) dur-
401(k)) if the amendment had been adopted idifference between an approximate deteing which an employee was improperly
1998. mination of earnings and a determinatioexcluded from making periodic elective
SECTION 5. EARNINGS T e e o
ADJUSTMENT METHODS AND . L L P
EXAMPLES a precise determination WouI(_JI signifi-ing contr|butlons, the empl(_)yer_ may treat
cantly exceed the probable differencethe date on which the contributions would
.01 Earnings Adjustment Methods.reasonable estimates may be used in célave been made as the midpoint of the
(1) In general. (a) Under sectionculating the appropriate earnings. plan year (or the midpoint of the portion
6.02(3)(a) of Rev. Proc. 98—22, whenever (d) This section 5 does not apply to coref the plan year) for which the failure oc-
the appropriate correction method for afiective distributions or corrective reduc-curred. Alternatively, in this case, the em-
Operational Failure in a defined contributions in account balances. Thus, for exployer may treat the date on which the
tion plan includes a corrective contribu@mple, while this section 5 applies incontributions would have been made as
tion or allocation that increases one oincreasing the account balance of an inthe first date of the plan year (or the por-
more employees’ account balance (now d¥roperly excluded employee to correct théon of the plan year) during which an em-
in the future), the contribution or alloca-€xclusion of the employee under the reaployee was excluded, provided that the
tion is adjusted for earnings and forfeilocation correction method described irearnings rate used is one half of the earn-
tures. This section 5 provides earnings agection 4.02(2)(a)(iii)(B), this section 5ings rate applicable under section 5.01(3)
justment methods (but not forfeituredoes not apply in reducing the accourfor the plan year (or the portion of the
adjustment methods) that may be used alances of other employees under the rptan year) for which the failure occurred.
an employer to adjust a corrective contriallocation correction method. (See sec- (3) Earnings Rate. (a) General Rule.
bution or allocation for earnings in a detion 4.02(2)(a)(iii)(C) for rules that apply For purposes of this section 5, the earn-
fined contribution plan. Consequentlyfo the earnings adjustments for such rengs rate generally is based on the invest-
these earnings adjustment methods malgctions.) In addition, this section 5 doesent results that would have applied to
be used to determine the earnings adjugtot apply in determining earnings adjustthe corrective contribution or allocation if
ments for corrective contributions or allodnents under the one-to-one correctiothe failure had not occurred.
cations made under the correction metinethod described in section 4.01(1)- (b) Multiple Investment Funds. If a
ods in section 4 and under the SVgb)(iii). plan permits employees to direct the in-
correction methods in Appendix A, in (2) Period of the Failure. (a) Generalestment of account balances into more
Rev. Proc. 98-22. If an earnings adjusRule. For purposes of this section 5, ththan one investment fund, the earnings
ment method in this section 5 is used tgeeriod of the failure” is the period from rate is based on the rate applicable to the
adjust a corrective contribution or allocathe date that the failure began through themployee’s investment choices for the pe-
tion, that adjustment is treated as satisfylate of correction. For example, in theiod of the failure. In accordance with
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section 6.03(3)(a) of Rev. Proc. 98-22location method, the entire earningg$or the valuation period during which the
for administrative convenience, if most ofamount is allocated solely to the accourtdorrective contribution or allocation is
the employees for whom the correctivdalance of the employee on whose behatiade in accordance section 5.01(4)(b).
contribution or allocation is made arethe corrective contribution or allocation isThe earnings for the subsequent full valu-
nonhighly compensated employees, thmade (regardless of whether the plan’s aition periods ending before the beginning
rate of return of the fund with the highestocation method would have allocated thef the valuation period during which the
earnings rate under the plan for the perioglarnings solely to that employee). In desorrective contribution or allocation is
of the failure may be used to determinéermining the allocation of plan earninganade are allocated solely to the employee
the earnings rate for all corrective contrifor the valuation period during which thefor whom the required contribution
butions or allocations. If the employeecorrective contribution or allocation isshould have been made. The earnings
had not made any applicable investmemhade, the corrective contribution or alloamount for the valuation period during
choices, the earnings rate may be basedtion (including the earnings amount) isvhich the corrective contribution or allo-
on the earnings rate under the plan asteeated in the same manner as any otheation is made (“second partial valuation
whole (i.e., the average of the rates earnedntribution under the plan on behalf operiod”) is allocated in accordance with
by all of the funds in the valuation periodghe employee during that valuation pethe plan’s method for allocating other
during the period of the failure weightedriod. Alternatively, where the plan’s allo-earnings for that valuation period in ac-
by the portion of the plan assets investechtion method does not allocate plan earmordance with section 5.01(4)(b). (See
in the various funds during the period ofngs for a valuation period to aExample 25.)
the failure). contribution made during that valuation .02 Examples.

(c) Other Simplifying Assumptions. period, plan earnings for the valuation peléXample -
For adm|n|5tr§\t|ve convenience, the earrr?od during wh|_ch the corrective contribu- Employer. L maintains a profit-sharing plan that
ings rate applicable to the corrective cortion or allocation is made may be allo- ,qyides only for nonelective contributions. The
tribution or allocation for a valuation pe-cated as if that employee’s account plan has a single investment fund. Under the
riod with respect to any investment fundalance had been increased as of the lastlan, assets are valued annually (the last day of
may be assumed to be the actual earninday of the prior valuation period by the the planyear) and eamings for the year are allo-
rate for the plan’s investments in that fundorrective contribution or allocation, in- IcatEd in proportion to account balances as of the

. . . . . . ast day of the prior year, after reduction for dis-

during that valuation period. For exameluding only that portion of the earnings  inytions during the current year but without re-
ple, the earnings rate may be determineimount attributable to earnings through gard to contributions received during the current
without regard to any special investmenthe last day of the prior valuation period. year (the “prior year account balance”). Plan
provisions that vary according to the siz&he employee’s account balance is then contributions for 1997 were made on March 31,
of the fund. Further, the earnings rate agiurther increased as of the last day of the 1998 On April 20, 2000 Employer L determines

. . h . . . . . that an Operational Failure occurred for 1997 be-
plicable to the corrective contribution orvaluation period during which the correc- ., ,se Employee X was improperly excluded
allocation for a portion of a valuation petive contribution or allocation is made by from the plan. Employer L decides to correct the
riod may be a pro rata portion of the earrthat portion of the earnings amount attrib- failure by using the SVP correction method for
ings rate for the entire valuation periodutable to earnings after the last day of the the exclusion of an eligible employee from non-
unless the application of this rule wouldprior valuation period. (See Example 23.) ©ective contributions in a profit-sharing plan.

. . L . . Under this method, Employer L determines that
result in either a significant understate- (d) Bifurcated Allocation Method. . tuiure is corrected by making a contribution
ment or overstatement of the actual eartdnder the bifurcated allocation method, on behalf of Employee X of $5,000 (adjusted for
ings during that portion of the valuationthe entire earnings amount for the valua- earnings). The earnings rate under the plan for
period. tion periods ending before the date the 1998 was +20%. The earnings rate under the

(4) Allocation Methods. (a) In General.corrective contribution or allocation is P!an for 1999 was +10%. On May 15, 2000,
. . . when Employer L determines that a contribution
For purposes of this section 5, the earrmade is allocated solely to the account . - cct for the failure will be made on June 1,
ings amount generally may be allocated ibalance of the employee on whose behalf 2000, a reasonable estimate of the earnings rate
accordance with any of the methods séhe corrective contribution or allocation is under the plan from January 1, 2000 to June 1,
forth in this paragraph (4). The methodsnade. The earnings amount for the valua- 2000 is +12%.
under paragraph (4})(0), (d), and (e) are intion peripd during Which.the corr_ective Earnings Adjustment on the Corrective Contribu-
tended to be particularly helpful wherecontribution or allocation is made is allo-  gn:
corrective contributions are made at datesated in accordance with the plan’s The $5,000 corrective contribution on behalf of
between the plan’s valuation dates. method for allocating other earnings foEmployee X is adjusted to reflect an earnings
(b) Plan Allocation Method. Under thethat valuation period in accordance witifmount based on the eamings rates for the period of
. . . the failure (March 31, 1998 through June 1, 2000)
plan allgcatlon method, the earningsection 5.01(4)(b)._ (See Exa_mple 24)  nd the eamings amount is allocated using the plan
amount is allocated to account balances (e) Current Period Allocation Method. ajiocation method. Employer L determines that a
under the plan in accordance with th&lnder the current period allocationpro rata simplifying assumption may be used to de-
plan’s method for allocating earnings as imethod, the portion of the earninggermine the earnings rate for the period from March
the failure had not occurred. (See Examamount attributable to the valuation pe3l 1998 to December 31, 1998, because that rate
. . . . . does not significantly understate or overstate the ac-
ple 22.) - . r|od.dur|ng Wh|ch'the penopl of thg fallu.retual earnings for that period. Accordingly, Em-
(c) Specific Employee Allocation begins (*first partial valuation period”) is pjoyer L determines that the earnings rate for that
Method. Under the specific employee alallocated in the same manner as earningériod is 15% (9/12 of the plan’s 20% earnings rate
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for the year). Thus, applicable earnings rates undérereon) allocated in proportion to the prior yeacontribution ($5,750(.10)), to determine the account
the plan during the period of the failure are: (December 31, 1998) account balances along withalances as of December 31, 1999. However, each
other 1999 earnings, and (4) earnings for 2008ccount balance other than Employee X’s account

Time Periods Earg;ntgs would have been increased by the earnings on thgjlance has already shared in the 1999 eamings, ex-
3/31/98 — 12/31/98 (First gddltlonal $5,000 (including 1998 and 1999 earncjuding the $575. Accordingly, Employee X's ac-
Partial Valuation Period) +150,  ngs thereon) from January 1 to June 1, 2000 angynt balance as of December 31, 1999 will include
1/1/99 — 12/31/99 +109 \ould be allocated in proportion to the prior yeaksog of the 1999 portion of the earnings amount
1/1/00 — 6/1/00 (Second (December 31, ?‘999) accounﬁ balances along Wiff,seq on the $5,000 corrective contribution allo-
Partial Valuation Period) +12% other 2000 earnings. Accordingly, the $5,000 COzated to Employee X's account balance as of De-

rective contribution is adjusted to reflect an earningg
. I ember 31, 1998 ($5,000(.10)). Then each account
If the $5,000 corrective contribution had been conamount of $2,084 ($5'000[(1'15)(1'10)(1'12)_1]% lance that origir(\illy sr(lare)c)i in the allocation of

tributed for Employee X on March 31, 1998, (1)and the earnings amount is allocated to the account . . . .
earnings for 1998 would have been increased by thglances under the plan allocation method as fofo 9> for 1999 (i.e., excluding the $_5’5_00 addi-
amount of the earnings on the additional $5,000 cofews: tions to Employee X's account balance) is increased
tribution from March 31, 1998 through December (a) Each account balance that shared in the a||8_)’ its approprla}te share of the remaining 1999 por-
31, 1998 and would have been allocated as 1998tion of earnings for 1998 is increased, as of DON Of the earnings amount, $75.

earnings in proportion to the prior year (Decembetember 31, 1998, by its appropriate share of the (d) The resulting December 31, 1999 account bal-
31, 1997) account balances, (2) Employee X's a@arnings amount for 1998, $750 ($5,000(.15)).  ances (including the $5,500 additions to Employee
count balance as of December 31, 1998 would have (b) Employee X’s account balance is increased's account balance) will share in the 2000 portion
been increased by the additional $5,000 contribias of December 31, 1998, by $5,000. of the earnings amount based on the estimated Janu-
tion, (3) earnings for 1999 would have been in- (c) The resulting December 31, 1998 account bairy 1, 2000 to June 1, 2000 earnings included in the
creased by the 1999 earnings on the additionahces will share in the 1999 earnings, including theorrective contribution equal to $759 ($6,325(.12)).
$5,000 contribution (including 1998 earnings$575 for 1999 earnings included in the correctivgSee Table 1.)

TABLE 1
CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS
Earnings Rate Amount Allocated to:
Corrective Contribution $5,000 Employee X
First Partial Valuation Period Earnings 15% ¥50 All 12/31/1997 Account Balancés
1999 Earnings 10% 575 Employee X ($500)/ All 12/31/1998 Account Balances
($75)
Second Partial Valuation Period Earnings 12% 3759 All 12/31/1999 Account Balances (including Employeg
X’s $5,500%
Total Amount Contributed $7,084

1$5,000% 15%

2$5,750($5,000 + 750% 10%

3$6,325($5,000 + 750 + 575) 12%

4 After reduction for distributions during the year for which earning are being determined but without regard to contrilcefiedsdaring the year for which earn-
ings are being determined.

Example 23: location method. Thus, the entire earnings amoutt’s account balance as of December 31, 2000 is in-
The facts are the same as in Example 22. for all periods through June 1, 2000 (i.e., $750 focreased by $7,084. Alternatively, Employee X's ac-

. . . . March 31, 1998 to December 31, 1998, $575 focount balance as of December 31, 1999 is increased
Earnings Adjustment on the Corrective Contribu- g9 a1 $759 for January 1, 2000 to June 1, 2008y $6,325 ($5,000(1.15)(1.10)), which shares in the
tion: . ) . is allocated to Employee X. Accordingly, Employerallocation of earnings for 2000, and Employee X's
The eamings amount on the corrective contrlbuE makes a contribution on June 1, 2000 to the plaaccount balance as of December 31, 2000 is in-

tion is the same as in Example 22, but the eam‘”?ﬁ $7,084 ($5,000(1.15) (1.10)(1.12)). Employeereased by the remaining $759. (See Table 2.)
amount is allocated using the specific employee al-
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TABLE 2
CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS
Earnings Rate Amount Allocated to:

Corrective Contribution $5,000 Employee X
First Partial Valuation Period Earnings 15% ¥50 Employee X
1999 Earnings 10% 575 Employee X
Second Partial Valuation Period Earnings 12% 3759 Employee X
Total Amount Contributed $7,084

1$5,000x 15%

2$5,750 ($5,000 + 750% 10%

3$6,325 ($5,000 + 750 + 575) 12%

Example 24: method. Thus, the earnings for the first partial valu$6,325 ($5,000 (1.15)(1.10)); and the December 31,
The facts are the same as in Example 22. ation period (March 31, 1998 to December 311999 account balances of employees (including Em-
Earnings Adjustment on the Corrective Contribu-1998) and the earnings for 1999 are allocated to Erployee X's increased account balance) will share in
tion: ployee X. Accordingly, Employer L makes a contri-estimated January 1, 2000 to June 1, 2000 earnings

The earnings amount on the corrective contribusution on June 1, 2000 to the plan of $7,084n the corrective contribution equal to $759
tion is the same as in Example 22, but the earning$5,000(1.15)(1.10)(1.12)). Employee X's accoun{$6,325(.12)). (See Table 3.)
amount is allocated using the bifurcated allocatiobalance as of December 31, 1999 is increased by

TABLE 3
CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated to:
Corrective Contribution $5,000 Employee X
First Partial Valuation Period Earnings 15% ¥50 Employee X
1999 Earnings 10% 575 Employee X
Second Partial Valuation Period Earnings 12% 3759 12/31/99 Account Balances (including Em
ployee X’s $6,325)
Total Amount Contributed $7,084

1 $5,000x 15%

2$5,750 ($5,000 + 750% 10%

3$6,325 ($5,000 +750 + 575%) 12%

4 After reduction for distributions during the 2000 year but without regard to contributions received during the 2000 year .
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Example 25: Employer L makes a contribution on June 1, 2000 tings on the corrective contribution equal to $759

The facts are the same as in Example 22. the plan of $7,084 ($5,000 (1.15)(1.10) (1.12)). Em¢$6,325(.12)) are treated in the same manner as 2000
Earnings Adjustment on the Corrective ContribuPloyee X's account balance as of December 3%karnings by allocating these amounts to the Decem-
tion: 1999 is increased by the sum of $5,50Mer 31, 2000 account balances of employees in pro-

The earnings amount on the corrective contribu$5,000(1.10)) and the remaining 1999 earnings gportion to account balances as of December 31,
tion is the same as in Example 22, but the earning@e corrective contribution equal to $75 ($5,000(.151999 (including Employee X's increased account
amount is allocated using the current period allocd-10)). Further, both (1) the estimated March 31balance). (See Table 4.) Thus, Employee X is allo-
tion method. Thus, the earnings for the first partial 998 to December 31, 1998 earnings on the correcated the earnings for the full valuation period dur-
valuation period (March 31, 1998 to December 31tjve contribution equal to $750 ($5,000(.15)) and (2Jng the period of the failure.

1998) are allocated as 2000 earnings. Accordinglyhe estimated January 1, 2000 to June 1, 2000 earn-

TABLE 4
CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated to:
Corrective Contribution $5,000 Employee X
First Partial Valuation Period Earnings 15% ¥50 12/31/99 Account Balances (including

Employee X’s $5,575)

1999 Earnings 10% 575 Employee X

Second Partial Valuation Period Earnings 12% 3759 12/31/99 Account Balances (including
Employee X’s $5,575)

Total Amount Contributed $7,084

1 $5,000% 15%

2 $5,750($5,000 + 750% 10%

3$6,325($5,000 + 750 + 575) 12%

4 After reduction for distributions during the year for which earnings are being determined but without regard to contéloeficed during the year for which
earnings are being determined.

SECTION 6. EFFECT ON OTHER (2) with respect to Audit CAP, for ex-lection of information displays a valid
DOCUMENTS aminations begun on or after January OMB control number.
2000; and The collections of information in this

Rev. Proc. 98-22 cIanﬁgd anc_i 'supple— (3) with respect to APRSC, for failuresrevenue procedure are in sections 3.04
mented.Rev. Proc. 98-22 is clarified and . S o L
supplemented by this revenue procedurefor which correction is not complete be-and 4.01-4.07. This information is re-

fore May 1, 2000. quired to enable the Office of Assistant

SECTION 7. EFFECTIVE DATE Commissioner (Employee Plans and Ex-
SECTION 8. PAPERWORK empt Organizat(ionsr)) o¥ the Internal Rev-

The effective date of this revenue proREDUCTION ACT enue Service to make determinations re-

cedure is January 1, 2000. In addition, i i i arding the issuance of certain closin
employers are permitted, at their option, The collection of information con- 9 g g

to apply the provisions of this revenudaned in this revenue procedure has be@greements and to ascertain if plan partic-
procedure on or after March 9, 1998 (théeviewed and approved by the Office ofpants have been notified of certain ac-
release date of Rev. Proc. 98-22). Unleddanagement and Budget in accordandéons. This information can allow indi-
a plan sponsor applies the provisions dFith the Paperwork Reduction Act (44vidual plans to continue to maintain their
this revenue procedure earlier, this re.S.C. 3507) under control numbetax qualified status. As a result, favorable
enue procedure is effective: 1545-1656. tax treatment of the benefits of the eligi-
(1) with respect to VCR and Walk-in An agency may not conduct or sponsokle employees is retained. The likely re-
CAP, for applications submitted on orand a person is not required to respond tepondents are individuals, state or local
after January 1, 2000; a collection of information unless the col-governments, business or other for- profit
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institutions, nonprofit institutions, and Explanation of Provisions lates, provided the offset treatment is

small businesses or organizations. o ] claimed on a timely-filed income tax re-
The estimated total annual reporting®: T@xpayer-Initiated Primary turn (including extensions). In addition,

and/or recordkeeping burden is 10,800 Adjustments offsets may be claimed for distributions in

hours. In furtherance of the overall goal 0fthe year in which a return is filed report-
The estimated annual burden per reﬁromoting upfront compliance with theing a taxpayer-initiated adjustment or in

spondent/recordkeeper varies from 2 Qrm’s length standard, Announcementthe year a closing agreement is entered

12 hours, depending on individual cir—%? r}pto in connection with a Service-initiated

r

ith X q —1 proposed providing a mechanis diust ¢ Offset | itted b
cumstances, with an estimated average taxpayers to conform their accounts iAdjustment. sets are also permitted by

10.8 hours. The estimated number of re-J o iion with taxpayer-initiated (ag"€anS of entries offsetting bona fide

spondents and/or recordkeepers is 1,00Q, .| as Service-initiated) primary adjust_deb'[s; and capital contributions. No off-
The estimated annual frequency of re- Jets are allowed with respect to a year for

i ionall ments, without the Federal income taWhich an income tax return has alread
Sponses is occasionatly. consequences of the secondary adjust- y

Books or records relating to a collec-ments that would otherwise result under€en filed, except for pre-effective date

tion of information must be retained assection 482, Commentators Welcomegears as described below. fosets are
reated as prepayments of the interest and

long as their contents may become mate{—. I .
s - . . his proposal and it is finally adopted in_ "~ .
ial in the administration of any internal brop y P principal of an account established under

this revenue procedure. Accordingly, tax
revenue law. Generally tax returns ancj1 P gy

avers mav elect. by filing a statementthe revenue procedure for all Federal in-
tax return information are confidential, ad y » DY 9 come tax purposes, regardless of their
required by 26 U.S.C. 6103.

with their Federal income their tax re'characterization under foreign law.

turns, to apply revenue procedure treat- In the Service's view, these changes are
DRAFTING INFORMATION ment for taxpayer-initiated upward andconsistent with the ove’rall goal of upfront
downward adjustments of taxable incom ; - ,

The principal authors of this revenugyyrsuant to section 1.482—1(a)(3) of th%g?&pgsgigd\ggg atl:l]e ;rs?]ielr?t?vgﬂos:zné_
procedure are Jeanne Royal Singley angteasury regulations, in connection With <o earninas Mo¥eover thev im rO\?e
Maxine Terry of the Employee Plans Diinhound, outbound, and certain foreignédministrabﬁit. by dispensin ywithpthe
vision. For more information concerningo-foreign controlled transactions. Elec: y oY ISP )

: need to reverse tax effects reported on
this revenue procedure, call the Employe T .
P PIOYeffon of revenue procedure treatmenbnor income tax returns, as was required

Plans Division’s taxpayer assistance te'%rough such a statement shall be binding: s

phone service at (202) 622-6074/6075, the taxpayer. r\gg‘ct%es di\gdend offset pursuant to Rev.
(not toll-free numbers) between the hours Th.e Servi(.:e recoanizes that a domestic
of 1:30 and 3:30 p.m. Eastern Time, MonB. Offsets 9

day through Thursday. Ms. Singley and subsidiary of a foreign parent may claim
Ms. Terry may be reached at (202) 622- Announcement 99-1 proposed elimian offset pursuant to this revenue proce-

nating dividend offsets and making acdure by reason of a distribution as to
count treatment the sole means to repatnivhich the subsidiary withheld tax in ac-
ate the cash attributable to a primargordance with its obligations pursuant to
Rev. Proc. 99-32 adjustment, without the Federal incomeection 1442 of the Code. In such a case,
’ ’ tax consequences of secondary adjusiie Service anticipates that the foreign
SUMMARY: This document contains aments. Some commentators supporteggarent will be able to file an income tax
new revenue procedure that sets forth ttibis proposal on the ground that dividendeturn to obtain a refund of such with-
Service’s position regarding adjustmentpaying policies are independent of transfétolding tax.
that may be made to conform the accounfzicing. Other commentators, however, The Service intends that offset treat-
of taxpayers to reflect allocations madexpressed the view that elimination of divinent pursuant to this revenue procedure
under section 482 of the Internal Revenuiglend offsets would discourage currenghall be the exclusive means of addressing
Code. repatriation of earnings, prolong transfethe situations in which payments of cer-
pricing disputes, and pose problems whel@in forms of income are restricted under
SUPPLEMENTARY INFORMATION: payment of a form of income is restrictedoreign law that are described in Example
under foreign law. Others suggested th& and Example 3 of section 1.482-
permitting offsets in connection with tax-1(h)(2)(v) of the Treasury regulations.
In Announcement 99-1, 1999—2_I.R.Bpayer-init_iated adjustments_ would t_)e CON&  Effective Date and Transitional
11, the Internal Revenue Service invitegistent with upfront compliance with the Treatment
comment on a revision of Rev. Procarm’s length standard.
65—17, 1965-1 C.B. 833, on conforming a In response to these comments, this Announcement 99-1 proposed that the
taxpayer’s accounts to reflect a primaryevenue procedure allows taxpayers trevised revenue procedure be prospec-
adjustment under section 482 of the Inteleffset accounts by distributions, includingively effective for taxable years begin-
nal Revenue Code. The comments rehose that would otherwise be dividendsjing after its publication. Commentators
ceived and changes finally adopted in thign the same year as that to which a taxsuggested that liberal transitional rules be
revenue procedure are summarized belowayer-initiated primary adjustment re-provided for application of revenue pro-

6214 (also not a toll-free number).

Background
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cedure treatment in connection with taxdition for Service-initiated adjustments,1971-2 C.B. 573, both superseded by this
payer-initiated adjustments for pre-effecincluding such adjustments as result fromevenue procedure. The revenue proce-
tive date taxable years. examination of taxpayer-initiated adjustdure clarifies application of the safe har-
In response to these comments, thments. The condition is neither an exparbor interest rates in the case of interest on
final revised revenue procedure publishesion of the penalty, nor arbitrary, butaccounts. Where an account is paid in the
in this document provides that for taxableather, it is a reasonable tax administreform of term debt, such debt will be con-
years prior to the taxable year that intion restriction on availability of the rev-sidered a new obligation commencing
cludes the date of publication, taxpayersnue procedure treatment. In the Sewith a new term; however, payment by
shall be permitted to use a reasonable inice’s view the penalty condition of thismeans of term debt shall be respected
terpretation of the principles of Rev. Procrevenue procedure is more objective thapnly to the extent the debt qualifies in
65-17 for purposes of conforming theimbsence of a principal tax avoidance pusubstance as bona fide debt under applica-
accounts to reflect a taxpayer-initiateghose under Rev. Proc. 65-17 and, moreie debt-equity rules. The revenue proce-
primary adjustment. The Service considever, is consistent with the goal of upfrontiure provides that interest on accounts is
ers an interpretation that applies the finatompliance. includible in the income of the obligee on
revised revenue procedure or its general o the accrual basis regardless of the
principles to be such a reasonable intefe- Other Changes and Clarifications obligee’s method of accounting. See Rev.
pretation of Rev. Proc. 65-17. The Ser- As proposed by Announcement 99—1Proc. 72-48, 1972-2 C.B. 829, super-
vice also considers that a reasonable int&fie revenue procedure clarifies that a foseded by this revenue procedure. Ac-
pretation would include the permission ofjgn tax credit shall be allowed for anycount interest is deductible by the obligor,
a. ta)_(pa)_’er'initiated offset by_ r_eason of %reign withholding tax with respect tobut subject to applicable limitations in-
distribution reported as a dividend on g repayment of the principal or interesgluding sections 163(e)(3) and 267(a)(3)
prior income tax return for the taxablesf the account to the extent and subject @f the Code. Rules are prescribed for de-
year to which the primary adjustment régne jimitations provided under section 90termining the currency in which the prin-
lates, provided the subsequent treatmepf ihe Code. The amount of any paymertipal and interest of an account must be
reverses any previously claimed tax efy, prepayment of an account establishedienominated, which generally will be the
fects associated with such dividend in aGynqer the revenue procedure is consideré#lS. dollar.
cordance with the principles of section, jncjude the amount of such foreign Other conforming changes are made to
4.01 of Rev. Proc. 65-17. withholding tax. The revenue proceduréncorporate the provisions of other vari-
For taxable years that include the datg,es not adopt comments that allowanceus progeny of Rev. Proc. 65-17 that are
of publication of this revenue procedureps 5 section 901 credit for a foreign with-superseded by this revenue procedure.
a taxpayer may elect to apply all of thg,,|4ing tax should be without regard taCoordination of revenue procedure treat-
provisions of this revenue procedureypether a taxpayer exhausts all effectivement and the competent authority process
Otherwise, Rev. Proc. 65-17 applies fopng practical remedies, including invocaand the advance pricing agreement pro-
such taxable years in accordance with itg,n of competent authority proceduresgram will be considered in connection
terms. In such cases, revenue proceduf@s is 4 requirement under the applicablaith the revision and updating of the rev-
treatment for taxpayer-initiated adjustyeqations. Treas. Reg. § 1.901-2()(5)enue procedures governing those
ments will necessitate a closing agree- persons eligible for revenue procedurprocesses. See generally Rev. Proc.
ment with the Service. treatment are limited to “United State96-13, 1996-1 C.B. 616; Rev. Proc.
D. Penalty Condition taxpayers,” i.e., either a domestic corpog6—14, 1996-1 C.B. 626; and Rev. Proc.
ration or a foreign corporation that is, 096-53, 1996—2 C.B. 375.
Announcement 99-1 proposed to sulis treated as, engaged in a trade or busi-
stitute inapplicability of any penalty ness within the United States. Controlled
under section 6662(e), for absence of ansactions between a controlled foreign o
. . - . - . 6 CFR 601.105: Examination of returns and
principal tax avoidance purpose requiredorporation of a domestic corporation an@IaimS for refund. credit, or abatement:
under Rev. Proc. 65-17, as the conditioa foreign related corporation are also elidetermination of correct tax liability.
for revenue procedure treatment. Congible for treatment under the revenue prdAlso, Part|, section 482)
mentators criticized the requirement otedure. Transactions with noncorporat
any condition for various reasons, includpersons, for example, a transaction b Xev. Proc. 99-32
ing that such condition would inappropri-tween a partnership and its controllinGsecTION 1. PURPOSE
ately expand the section 6662(e) penaltyorporate partner, are not covered by the
and may yield apparently arbitrary retevenue procedure, but will be the subject Pursuant to section 1.482-1(g)(3) of
sults. Other commentators suggested that further study by the Service. the Income Tax Regulations, this revenue
the determination of the inapplicability of Accounts under the revenue procedurgrocedure prescribes the applicable pro-
the penalty was problematic in the case @fre set up, and offsets are permitted, beedures for the repatriation of cash by a
a taxpayer-initiated adjustment. tween the related corporation and th&nited States taxpayer via an interest-
This revenue procedure removes thEnited States taxpayer, or any member dfearing account receivable or payable
penalty condition in the case of taxpayerts affiliated group. See Rev. Proc. 70-23the “account”) in an amount correspond-
initiated adjustments, but retains the cort970-2 C.B. 505, and Rev. Proc. 71-35ng to the amount allocated to, or from,

* * *x * *
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such taxpayer under section 482 of the Irapplicable income tax treaty), and unde482 of the Code will be deemed to include
ternal Revenue Code (the “Code”) fromsection 1442 of the Code, the domestisections 61 and 162 of the Code, except
or to, a related person with respect to subsidiary would be a withholding agentvhen the context or express language in-
controlled transaction. Additionally, cir-required to withhold the tax. See Rewdlicates or provides otherwise.
cumstances are prescribed in which Rul. 82-80, 1982-1 C.B. 89; Treas. Reg. Any reference in this revenue proce-
United States taxpayer may treat an a& 1.1441-2(e)(2). This revenue procedurdure to an increase or decrease in, or an
count as offset (the “offset”) in whole orallows the United States taxpayer to repadjustment of, taxable income shall also
part by the amount of a bona fide debtyiate the cash attributable to a primary adse deemed a reference, in an appropriate
distribution, or capital contribution be-justment via an account without the Fedease, to a reduction or increase in, or an
tween the taxpayer and such related pegral income tax consequences of thadjustment of, a taxpayer’s loss.
son. Under this revenue procedure, taxsecondary adjustments that would other- Any reference in this revenue proce-
payers whose taxable income has beatise result from the primary adjustment. dure to the Service shall be deemed a ref-
adjusted under section 482 of the Code Additionally, section 1.482-1(a)(3) of erence to the office within the Service that
are generally permitted to make certaithe Income Tax Regulations permits &as jurisdiction over the Federal income
adjustments to conform their accounts teontrolled taxpayer to report an arm'sax return filed for the taxable year for
reflect the section 482 allocation. Thedength result for controlled transactionsvhich the primary adjustment is made.
conditions for treatment under this revhased upon prices different from those ac- For purposes of this revenue procedure,
enue procedure are set forth in section &ally charged. If the adjustment resulta “United States taxpayer” is a domestic
the adjustments to be made or allowed afg an increase in taxable income, the incorporation, or a foreign corporation that
described in section 4 (for Internal Revcreased income may be reported by this, or is treated as, engaged in trade or
enue Service as well as taxpayer-initiateghxpayer at any time. If the adjustmenbusiness within the United States.
adjustments), and the prescribed procgesults in a decrease in taxable income For purposes of this revenue procedure,
dures are set forth in section 5. (after appropriate accounting for sectiomn increase or decrease, or an adjustment
SEC. 2. BACKGROUND AND SCOPE 1059A of the Code), the arm’s Ien_gth reof, the taxablellncome of a.Unlted Stgtes
sult may be reported on a timely filed retaxpayer that is a domestic corporation
Section 482 of the Code gives the Inteturn (including extensions). A Unitedpursuant to section 482 of the Code shall
nal Revenue Service authority to “distrib-States taxpayer can avail itself of thée deemed to include an allocation of an
ute, apportion or allocate gross incomdreatment provided by this revenue proceamount to, or from, a related person
deductions, credits, or allowances” amongure to mitigate the Federal income taxbeing a corporation as defined in section
certain related organizations, trades dronsequences of the secondary adjusi701(a)(3) of the Code), from, or to, a
businesses if it “determines that such dighents that would otherwise result fronforeign corporation that is a controlled
tribution, apportionment, or allocation isthe taxpayer’s “self-initiated” primary ad-foreign corporation within the meaning of
necessary in order to prevent evasion d¢fistment. In the case of a taxpayer-initisection 957 of the Code solely by reason
taxes or clearly to reflect the income” ofated adjustment, a United States taxpayef ownership of such foreign corpora-
any such entity. Absent a United Stategay, in accordance with section 4.02 ofion’s stock by such domestic corporation
taxpayer’s election of treatment under thighis revenue procedure, use an offset ifor any member of the affiliated group
revenue procedure, an adjustment undépmbination with an account to effectuatavithin the meaning of section 1504(a) of
section 482 (the “primary adjustment”)the repatriation of the cash attributable tthe Code in which such domestic corpora-
entails secondary adjustments to conforiifie primary adjustment without the Fedtion is included) with respect to a con-
the taxpayer’s accounts to reflect the prieral income tax consequences of the setrelled transaction. In the latter circum-
mary adjustment. These secondary adjustndary adjustments that would otherwisstances, the parties to any account
ments may result in adverse tax consgesult from the primary adjustment. Theestablished under section 4.01 shall be
guences to the taxpayer. For example, dhnited States taxpayer is bound by itsuch controlled foreign corporation and
allocation of income under section 48Zlection of treatment under the revenusuch related person, and for purposes of
from a foreign parent corporation to its doprocedure. The taxpayer-initiated adjustsection 4.01(2) the requirement to accrue
mestic subsidiary corporation would entaiment for the treatment provided under thand include, or deduct, interest in, or
a deemed distribution from the domestitevenue procedure will be subject to refrom, taxable income shall mean account-
subsidiary to its foreign parent in anview and adjustment, and to possible iming for such interest for all Federal in-
amount equal to the primary adjustment iposition of the section 6662(e) or (h)come tax purposes that may affect the de-
the year for which the allocation is madepenalty, by the Service upon examinatiortermination of the taxable income or tax
The deemed distribution would be treated This revenue procedure applies in situliability of such domestic corporation, in-
as dividend income to the foreign parenations where an adjustment is made undeluding, for example, the computation of
to the extent of the earnings and profits afection 482 of the Code, as well as to Seearnings and profits, subpart F income,
the domestic subsidiary, as recomputedce-initiated adjustments made undeand the foreign tax credit provided under
after taking into account the primary adsections 61 or 162 of the Code, providedection 901 of the Code.
justment. Under section 881 of the Codehe adjustment could have been made Treatment under this revenue proce-
the foreign parent would be subject to ander section 482 of the Code. All referdure shall not be denied solely by reason
30-percent tax liability (as reduced by angnces in this revenue procedure to sectiaf the fact a corporation under State law is
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in existence for the purpose of winding ugo, whom the section 482 allocation icountry other than the United States, then
its affairs, where such corporation, subsenade with respect to a controlled transad¢he account shall be expressed, both as to
guent to its liquidation, was a corporatioriion in an amount equal to the primary adprincipal and interest, in the functional
from, or to, which an amount was allojustment for each of the years in which arurrency of such non-U.S. resident quali-
cated pursuant to section 482 of the Codallocation is made. The account may béed business unit of the corporation that
established and paid in accordance witls a domestic corporation, or if both cor-
SEC. 3. CONDITIONS FOR this revenue procedure without the Fedsorations are domestic corporations, or
TREATMENT UNDER THIS eral income tax consequences of the sexeither corporation is a domestic corpora-
REVENUE PROCEDURE ondary adjustments that would otherwiséion, then in the functional currency of
A United States taxpayer described iﬁesult from the primary adjustment. Thesugh non—U.S_. resident qualified business
section 5 shall qualify for the treatmenfccount shall unit of the obligee; _
provided in this revenue procedure only if (1) be deemed to have been created as(_4) b(_a paid Wlthln the 90-day period re-
it satisfies the conditions described in thiQf the last day of the taxpayer’s taxablguired in section 5, or treated as prepaid
section 3. year for which the primary adjustment iy offset prior to that time as provided in
.01 A United States taxpayer describeaqade; . sec_tion 4.02. Pa_lyment within the 90-day
in section 5.01 shall qualify for the treat- (2) bear '|nterest at an arm’s'leng'Fh ratepe.rlod must be. in .the form of money, a
ment provided in this revenue procedurgompmed in the manner provided in seaowritten debt obll'gatlc'm payable at a flxecal
if the taxable income of such Unitedt'on 1.482-2(a)(2) of the regulationsdate and bearlng mte_rest at an arm’s
States taxpayer is adjusted by the Intern pm the day after the date the account Is.ngth'rate dgtermlned in the manner pro-
Revenue Service under section 482 an emed to have been created to the .damie.d in section 1.482—.2(a)(2) of the reg-
no penalty under section 6662(e)(1)(B) 0 payment. Eor purposes .of sectiomlations, or an acc_:ountlng e_nt_ry offsettmg
(h) of the Code on account of such pri: .482-2(a)(2)(iii), Whgre applicable, thesuch account against an existing bona fide
mary adjustment is asserted and, if Cha1’;1ccount shal[ be considered tol be a loan debt between Fhe Qr_nted States taxpayer
lenged, finally sustained. In the ,case 0:;rldvance having a term extendmg from théor member of its affiliated group) and_th_e
an adjijstment under section 61 or 1653 after the date the account is deemedlated person. Any such payment within
this condition will be deemed to be satis-.b have been created_ through the_explrahe 90—c_iay penod,_ and any such prepay-
fied if no penalty could have been sust_!on of the 9Q—day period required in secment prior to that time pursuant to section
tained under section 6662(e)(1)(B) or (h ion 5. The mFerest so computed ghall t_)é.02, shall be treated as a payment of the
on account of the adjustment that coul ccrued_ and included by the obligee iaccount for all Federa_\l income ta>_< pur-
have been made under section 482 .axable.lncome for each Faxable year duposes, reg.ardless of its characterization
02 A United States taxpayer des'cribqug Whlch the account is deemed outunder foreign law. qu example, to the
in section 5.02 shall qualify for the treat-Sta.ndmg’ regardless of vv_hether th'exte_nt that an accoupt is of_fset pursuant to
. S obligee uses the cash receipts and disection 4.02, by a distribution that would
ment provided in this revenue procecjureaursements method of accounting or thetherwise have constituted a dividend,

E;Oi\t/édgliéggatgf stt?cxr? Etir}(lazrtrir;ﬂ: be bOunaccrual method of accounting. The intersuch distribution shall cease to qualify as

.03 A United States taxpayer shall nog
qualify under sections 3.01 or 3.02 for th%

st so computed shall be accrued and da-dividend under section 316 of the Code
ucted (subject to applicable limitationspr as a dividend for any Federal income
treatment provided in this revenue proce-y the obligor from ta>_<ab|e ir_wcome fortax purpose; for instance, no foreign ta_lx
dure if any part of any underpayment oEaCh taxable year during which the acshall be deemed to have been paid with
ount is deemed outstanding; respect thereto under section 902 of the
Fax by sue h taxpaye-r for the taxablg year (3) be expressed, both as to principalode for the purpose of the credit allowed
involved in the section 482 allocation Sand interest, in the functional currency ofinder section 901 of the Code and no div-
due to fraud. a qualified business unit, as defined iidend received deduction shall be allowed
SEC. 4. ADJUSTMENTS TO BE MADE Section 1.989(a)-1 of the regulationswith respect thereto under sections 241
OR ALLOWED through which the controlled transactiorthrough 247 of the Code. An amount in-
was carried out, if the residence of suchludible in income under section 551 or
.01 Account, interest, currency, andqualified business unit, as defined in se®51 of the Code shall not be considered a
payment. If a United States taxpayertion 988(a)(3)(B)(ii), is the United Statesdistribution for purposes of this paragraph
qualifying under section 3 complies withif the residence of both of the qualifiedor section 4.02.
the requirements of section 5, such taxsusiness units through which the con- A foreign tax credit shall be allowed
payer (or any member of the affiliatectrolled transaction was carried out is théor any foreign withholding tax with re-
group within the meaning of sectionUnited States, then the account shall b&pect to the repayment of the principal or
1504(a) of the Code in which such taxexpressed, both as to principal and inteinterest of the account to the extent and
payer is included) shall be permitted test, in the functional currency of suchksubject to the limitations provided under
establish an interest-bearing account réj.S. resident qualified business unit osection 901 of the Code. See Treas. Reg.
ceivable from, or payable to, the relatethe obligee. If the residence of both of th€8 1.901-2(e)(5) and 1.904-6(a)(1)(iv).
person (being a corporation as defined iqualified business units through which the .02 Offset. All or part of the interest
section 7701(a)(3) of the Code) from, ocontrolled transaction was carried out is and principal of an account may be
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treated as prepaid prior to the beginningwust file a request in writing with the (d) The amount of any foreign tax
of the 90-day period required in section Service before closing action is taken owredit that the taxpayer will claim under
to the extent of an accounting entry offthe primary adjustment. For purposes dfection 901 of the Code with respect to
setting such account against a bona fidéis revenue procedure, the first occurpayment of the principal or interest on an
debt between the United States taxpayeing of the following shall constitute account established pursuant to section
(or member of its affiliated group) and theé‘closing action”: 4.01;
related person, or to the extent of any dis- (a) Execution and acceptance of Form (e) The manner of payment of the ac-
tribution of property or contribution to 870-AD, Offer of Waiver of Restrictions count pursuant to sections 4.01 and 4.02
capital between such parties, where then Assessment and Collection of Defiand the taxpayer’s right to receive or make
offsetting entry, the distribution, or theciency in Tax and of Acceptance ofsuch payment free of the Federal income
capital contribution occurs during the taxOverassessment, or execution of a closirigx consequences of the secondary adjust-
able year in which occurs the execution digreement relative to the section 482 allanents that would otherwise result from
the closing agreement on behalf of theation; the primary adjustment, provided the pay-
Commissioner (in a case under section (b) Stipulation of a section 482 alloca-ment of the balance of the account, after
5.01), or during the taxable year in whichion in the Tax Court of the United Statestaking into consideration any prepayment
occurs the date on which the United (c) Expiration of the statute of limita- pursuant to section 4.02 is made within 90
States taxpayer files the return reportingons on assessments for the year to whiatays after execution of the closing agree-
the primary adjustment (in a case undehe allocation applies; ment on behalf of the Commissioner.
section 5.02), or during the taxable year (d) Final determination of tax liability .02 Cases of a United States taxpayer
for which the section 482 allocation isfor the year to which the allocation relateseporting an adjustment pursuant to sec-
made (in a case under section 5.02, byl offer-in-compromise, closing agreetion 1.482—1(a)(3) of the regulationsf. a
subject to the provisions stated in the nexhent, or court action. United States taxpayer that has increased
two sentences). For purposes of this rev- (2) The request shall be signed by ar decreased its taxable income pursuant
enue procedure, any offset of the accoupferson having the authority to sign théo section 482 and section 1.482-1(a)(3)
by reason of such a bona fide debt, distrignited States taxpayer’s Federal incomef the regulations desires to avail itself of
bution, or capital contribution during thetax returns, and shall contain the followthe treatment provided in section 4, it
taxable year for which the section 482 aling: must file a statement with its Federal in-
location is made shall be treated as a pre-(a) A statement that the taxpayer decome tax return reporting the primary ad-
payment of the account made as of the beires the treatment provided by section fistment:
ginning of the day after the date thef this revenue procedure and the years (1) A statement that the taxpayer de-
account is deemed to have been creategr which the treatment is requested;  sires the treatment provided by section 4
No untimely or amended returns will be (b) A description of the arrangementsf this revenue procedure for the years in-
permitted to claim offset treatment by reagr transactions, or the terms thereofgicated and acknowledges that it is bound
son of such a bona fide debt, distributionyhich gave rise to the primary adjustby its election of such treatment;
or capital contribution during the taxablement; (2) A description of the arrangements
year for which the section 482 allocation (c) An offer to enter into a closingor transactions, or the terms thereof,
is made. agreement under section 7121 of the Codehich gave rise to the primary adjust-
.03Primary adjustment not affecteé. a5 provided in section 5.01(4). ment;
United States taxpayer’s election to avail (3) The Service will determine whether (3) The amount of the primary adjust-
itself of the provisions of this revenuethe United States taxpayer qualifies foment;
procedure shall in no way affect the prithe requested treatment and inform the (4) The amount and nature of any cor-
mary adjustment under section 482 of thgyxpayer of its decision. relative allocation to each related person
Code. Such election shall, however, af- (4) If the Service concludes that sectiofrom, or to, whom the section 482 alloca-
fect the taxpayer's taxable income and of this revenue procedure properly aption is made with respect to a controlled
credits to the extent indicated by sectiopjies, and if the amount of the primary adtransaction, and the corresponding ac-
4.01 and eliminate the collateral effects ‘af;stment has been agreed upon, theount and treatment thereof by each such
secondary adjustments, such as those (gnjted States taxpayer will be requestettlated person that is consistent with the
scribed in section 2. to enter into a closing agreement unddreatment applied under this revenue pro-

SEC. 5. PROCEDURES TO BE section 7121 of the Code, establishing foredure;
FOLLOWED each year involved: (5) The amount and currency of, and
(a) The amount of the primary adjustparties to, the account which the taxpayer
.01 Cases pending with the Internalment; elects to establish under section 4.01;
Revenue Service. (b) The amount and currency of, and (6) The amount of interest on the ac-

(1) If a United States taxpayer whosgarties to, the account which the taxpayerount includible in income, or deductible,
taxable income has been adjusted by theects to establish under section 4.01; pursuant to section 4.01 and the years of
Internal Revenue Service pursuant to sec- (¢c) The amount of the interest on theuch inclusion or deduction;
tion 482 of the Code desires to avail itselbccount includible in income, or de- (7) The amount of any foreign tax credit
of the treatment provided in section 4, itluctible, pursuant to section 4.01; that the taxpayer will claim under section
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901 of the Code with respect to paymertaxable income pursuant to section 4844 U.S.C. 3507) under control number
of the principal or interest on an accounand section 1.482-1(a)(3) for a taxabl&545-1657.
established pursuant to section 4.01; year prior to the taxable year including An agency may not conduct or sponsor,
(8) The manner of payment of the acAugust 23, 1999, shall be permitted t@nd a person is not required to respond to,
count pursuant to sections 4.01 and 4.02pply the principles of Rev. Proc. 65-17a collection of information unless the col-
which shall be free of the Federal incomé&965—-1 C.B. 833, and its progeny, in adection of information displays a valid
tax consequences of the secondary adjugbrdance with any reasonable interpretddMB control number.
ments that would otherwise result frontion thereof for purposes of conforming The collection of information in this
the primary adjustment, provided the payaccounts to reflect the taxpayer-initiatedevenue procedure is in section 5. This
ment of the balance of the account, aftgsrimary adjustment. The Service considinformation is required to determine
taking into consideration any prepaymengrs an interpretation that applies the finakhether a United States taxpayer that has
pursuant to section 4.02, is made withimevised revenue procedure published imade a primary adjustment under section
90 days of the date on which the taxpayehis document or its general principles t@82 of the Code will be permitted to make
files the return reporting the primary adbe such a reasonable interpretation afertain adjustments to conform their ac-

justment, and a statement that any sudRev. Proc. 65-17. counts to reflect the section 482 alloca-
payment within the 90-day period, and tion. The collections of information are
any such prepayment prior to that timeSEC. 7. EFFECT ON OTHER required for a United States taxpayer to
shall be treated as a payment of the aBOCUMENTS obtain the Commissioner’s permission to

count for all Federal income tax purposes, Rev. Proc. 65-17. 1965-1 C.B. 833 agepatriate the cash attributable to a pri-
regardless of its characterization unde&mended by Rev Pr,oc 65-17 (Amend, nary adjustment via an account without
foreign law. 1966-2 C.B. 1211 and Rev. Proc. 65_15he Federal income tax consequences of
.03 Cases pending before the Tax Cour(Amend Ii) '1974_1 CB 4'11 is .super-the secondary adjustments that would oth-
of the United State#f a case reaches trialSeded .Re\’/ Proc 65.—3.1 15565—2 c Egrwise result from the primary adjust-
status in the Tax Court and it is deter-1024 .Rev .Proc '70_23 ’1970_2 C 'Bment. The likely respondents are busi-
mined that the United States taxpayer isyc oo proc. 71-35. 19712 C.B. 5741€sses or other for-profit institutions.
entitled to the treatment provided in seCq ' b0 79 99 1979_1 C.B. 747. Rev. 1h€ estimated total annual reporting
tion 4, the parties may stipulate or others, " "5 /=195 5 c B 827 Rev. Pro@nd/or recordkeeping burden is 1,620
wise arrange with the Court so that an¥2_48 197’2_2 CB .8.29 R”ev 'Proch'ours_
adjustment in tax for the years before th(;z_53 ' 19799 C B '833 a,nd Rév Rul. The estimated annual burden per re-
Court will reflect the application of sec—82_80‘ 1989-1 C.B ' 89. are Super'sedeﬁpondent/recordkeeper varies from 8
tion 4, provided the taxpayer executes the, =~ "\ "oV broc. 65-17 jours to 10 hours depending on individual
required closing agreement. Rev. Proc. 68-16. 1968-1 C.B. 770. Regircumstances, with an estimated average
.04 Cases within the jurisdiction of thepro(': 89—é 1989,—1 CB 77é .Rev ,Proé"f 9 hours. The estimated number of re-
Department of Justicef a United States o .~ 2™, g0 1" 5 616 Rev. ProcsPondents and/or recordkeepers is 180.
taxpayer files with the Service a requeigG—M '1096-1 C.B. 626. and Rev. Proc. The estimated annual frequency of re-

for treatment under section 4, with respe onses is on occasion.
to a case within the jurisdiction of the De- 6-53, 1996-2 C.B. 375, shall be treate%PBookS or records relating to a collec-

. . s references to this revenue procedure.
partment of Justice, the Service, througft P tion of information must be retained as

its Chief Counsel, will recommend to thesec. 8. DRAFTING INFORMATION  long as their contents may become mater-

Department of Justice the action to be o _ ial in the administration of any internal
taken with respect to the taxpayer’s re- The principal author of this Revenugeyenue law. Generally, tax returns and

quest. Froci‘izreAis J. -Ptet%hlfufgtke of It?letOEaX return information are confidential, as
ice of the Associate Chief Counsel (Interzaqy;i
required by 26 U.S.C. 6103.
SEC. 6. EFFECTIVE DATE national). For further information on this a
.01In general.This revenue procedurerevenue procedure, contact J. Peter
is effective for taxable years beginnind‘uedtke at 202-874-1490 (not a toll-free26 CFR 601.105: Examination of returns and
after August 23, 1999 call) or write to CC:INTL:Br6, Room claims for refund, credit, or abatement;

s determination of correct tax liability.
.02 Election for taxable year including 3319, 950 L'Enfant Plaza South, SWialiso Part I, section 42; 1.42-14.)
August 23, 199 United States taxpayer

Washington, DC 20024.
may elect to apply all of the provisions ofsec. 9 PAPERWORK REDUCTION

Rev. Proc. 99-33

this revenue procedure on its U.S. incomgeT SECTION 1. PURPOSE
tax return for its taxable year including
August 23, 1999. The collections of information con- This revenue procedure publishes the

.03 Taxpayer-initiated adjustments fortained in this revenue procedure havemounts of unused housing credit carry-
taxable years prior to the taxable year inbeen reviewed and approved by the Obvers allocated to qualified states under §
cluding August 23, 1999 United States fice of Management and Budget in accor42(h)(3)(D) of the Internal Revenue Code
taxpayer that increased or decreased iteance with the Paperwork Reduction Actor calendar year 1999.
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SECTION 2. BACKGROUND

Rev. Proc. 92-31, 1992-1 C.B. 775
provides guidance to state housing cred
agencies of qualified states on the procg
dure for requesting an allocation of un
used housing credit carryovers unde
§ 42(h)(3)(D). Section 4.06 of Rev. Proc
92-31 provides that the Internal Revenu
Service will publish in the Internal Rev-
enue Bulletin the amount of unused houg
ing credit carryovers allocated to quali
fied states for a calendar year from
national pool of unused credit authority
(the National Pool). This revenue proce
dure publishes these amounts for calend
year 1999.

SECTION 3. PROCEDURE

The unused housing credit carryove
amount allocated from the National Poo
by the Secretary to each qualified state fc

calendar year 1999 is as follows:
Amount
Qualified State Allocated
Alabama $12,062
California 90,540
Connecticut 9,075
Delaware 2,061
Florida 41,342
Georgia 21,181
Idaho 3,405

Qualified State

lllinois

Indiana

lowa

Kansas
Kentucky
Maryland
Massachusetts
Michigan
Minnesota
Missouri
Nebraska
Nevada

New Hampshire
New Jersey
New York
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Puerto Rico
Rhode Island
South Carolina
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia

Amount
Allocated

33,385
16,350
7,934
7,287
10,911
14,232

17,038

27,210
13,097

15,074
4,608
4,842
3,285
22,492
50,375
1,769
31,069
9,276
9,096
33,264
9,762
2,740
10,632

15,052

54,766
5,820
1,638

18,823

15,769

5,020
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SECTION 4. EFFECTIVE DATE

This revenue procedure is effective for
allocations of housing credit dollar
amounts attributable to the National Pool
component of a qualified state’s housing
credit ceiling for calendar year 1999.

DRAFTING INFORMATION

The principal author of this revenue
procedure is Christopher J. Wilson of the
Office of Assistant Chief Counsel
(Passthroughs and Special Industries).
For further information regarding this
revenue procedure, contact Mr. Wilson on
(202) 622-3040 (not a toll-free call).
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Part IV. Items of General Interest

Notice of Proposed Rulemaking FOR FURTHER INFORMATION CON- stand. All comments will be available for
by Cross Reference to TACT: Concerning the regulations,public inspection and copying.
Temporary Regulations and James A. Quinn, (202) 622-3060; con- A public hearing has been scheduled
Notice of Public Hearing cerning submissions and the hearing, Gupr November 2, 1999, at 10 a.m. in room
R. Traynor, (202) 622-7180 (not toll-free2615, Internal Revenue Building, 1111

Inbound Grantor Trusts With numbers). Constitution Avenue, NW, Washington

Foreign Grantors DC. Because of access restrictions, visi-
SUPPLEMENTARY INFORMATION:  tors will not be admitted beyond the Inter-

REG-252487-96 nal Revenue Building lobby more than 15
Background

minutes before the hearing starts.
Temporary regulations in T.D. 8831, on The rules of 26 CFR 601.601(a)(3)
page 264, amends the Income Tax Reg@pply to the hearing.
ACTION: Notice of proposed rulemak-lations (26 CFR part 1) relating to section Persons that wish to present oral com-
ing by cross reference to temporary reglﬁ71 The temporary regu|ations contaiments at the hearlng must submit written
rules relating to the definition of grantorcomments by October 12, 1999, and sub-
for purposes of part | of subchapter Jnit an outline of the topics to be dis-
SUMMARY: The IRS is proposing regu- chapter 1 of the Internal Revenue Code. cussed and the time to be devoted to each
lations relating to the definition of the The text of those temporary regulation$opic (preferably a signed original and
term grantor for purposes of part | of subalso serves as the text of these propos&ight (8) copies) by October 12, 1999.
chapter J, chapter 1 of the Internal Rewegulations. The preamble to the tempo- A period of 10 minutes will be allotted
enue Code. The text of temporary regulaary regulations explains the temporar§0 €ach person for making comments.

AGENCY: Internal Revenue Service
(IRS), Treasury.

lations.

tions published in T.D. 8831, on pageegulations. An agenda showing the scheduling of
264, also serves as the text of these pro- the speakers will be prepared after the
posed regulations. This document alsgPecial Analyses deadline for receiving outlines has
provides notice of a public hearing on |t has been determined that this noticgassed' Copies of the agenda will be

these proposed regulations. of proposed rulemaking is not a Signifi_avallable free of charge at the hearing.

_ . . cant regulatory action as defined in Exet®rafting Information
DATES: Written or electronic comments, oo order 12866. Therefore, a regula-

QUSt bet rizceivedkby ?ﬁwbﬁ_r 12, %99;{lrbry assessment is not required. It also The principal author of these regulations
equesi ? Sgez. (wi (()ju Irt]et; 0 Otr)l as been determined that section 553(i) James A. Quinn of the Office of Assis-
comments to be discussed) at the public o A yministrative Procedure Act (5tant Chief Counsel (Passthroughs and Spe-
hearing scheduled for November 2, 1999, o ~ chapter 5) does not apply to theg@al Industries). However, other personnel
at 10 a.m. must be submitted by OCtOberEaguIations, and because the regulatidfom the IRS and Treasury Department

12, 1999. does not impose a collection of informaParticipated in their development.

ADDRESSES: Send submissions tOt_ion on small entities, the Regulatory 5 * o+ % %

CC:DOM:CORP:R (REG-252487-96) Flexibility Act (5 U.S.C. chapter 6) does

room 5226 Internal Revenue ServicénOt apply. Pursuant to section 7805(f) oProposed Amendments to the Regulations
' - - the Internal Revenue Code, this notice of . .

POB 7604, Ben Frankiin Station, Wash, roposed rulemaking will be submitted to Accordingly, 26 CFR part 1 is pro-

ington, DC 20044 SubmiSSionS may b@ p g Osed to be amended as fo”ows:

hand delivered between the hours of §'& Chief Counsel for Advocacy of the”

a.m. and 5 p.m. to: CC:DOM:CORP:Rsma” Bu_sur_less Administration _for COM-PART 1—INCOME TAXES
(REG-252487-96), Courier’s Desk, |nment on its impact on small business.
ternal Revenue Service, 1111 Constitutiog 5 mments and Public Hearing
Avenue, NW, Washington, DC. Alterna- o
tively, taxpayers may submit comments Before these proposed regulations are Authority: 26 U.S.C. 7805 * * * .
electronically via the Internet by selectingadopted as final regulations, considera-. Par. 2. In §1.671-2, Paragraph (€)isre-
the “Tax Regs” option on the IRS Hometion will be given to any written com- vised to read as follows:

Page, or by submitting comments directlynents (preferably a signed original ang1 671-2 Applicable principles.

to the IRS Internet site at http://www.irs.eight (8) copies) that are submitted timely
ustreas.gov/tax_regs/regslist.html. The the IRS. The IRS and Treasury Depart-
public hearing will be held in room 2615 ment specifically request comments on (e) [The text of this proposed para-
Internal Revenue Building, 1111 Constithe clarity of the proposed regulations andraph (e) is the same as the text of
tution Avenue, NW, Washington, DC. how they can be made easier to unde§1.671-2T(e) published in T.D. 8831.]

Paragraph 1. The authority citation for
part 1 continues to read as follows:

* Kk * *x %
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John M. Dalrymple, Washington, DC. Alternatively, taxpayersEstimates of capital or start-up costs and
Acting Deputy Commissionermay submit comments electronically viecosts of operation, maintenance, and pur-
of Internal Revenue. the Internet by selecting the “Tax Regsthase of services to provide information.
option on the IRS Home Page, or by sub- The collections of information in these
(Filed by the Office of the Federal Register on Aumitting comments directly to the IRS In-proposed regulations are in §1.1(h)-1(e).
?h“:fé dlgi?’gé(;?sfé?f'(’)fr)\igﬂg'slrgdl'g;g?éjsf érnet site at http:/www.irs.ustreas.govrhis information is required by the IRS to
43323) tax_regs/regslist.html. The public hearimplement section 311 of the Taxpayer
ing will be held in room 3411, Internal Relief Act of 1997, as amended by the In-
Revenue Building1111 Constitution Av- ternal Revenue Service Restructuring and

Notice of Proposed Rulemaking enue, NW, Washington, DC. Reform Act of 1998. The collections of

; ; ; information are required to provide infor-
and Notice of Public Hearing FOR FURTHER INFORMATION CON- mation to the IRS regarding the capital

Capital Gains, Partnership, TACT: Concerning the proposed regulagain attributable to collectibles and sec-
Subchapter S, and Trust tions, Jeanne Sullivan (202) 622-3050iion 1250 property held by a partnership
Provisions concerning submissions of comments, Fr\ﬁhen a partner sells or exchanges an in-
hearing, and/or to be placed on the buildgrest in that partnership and the capital

REG-106527-98 ing access list to attend the hearingyain attributable to collectibles when a
~ LaNita VanDyke (202) 622-7180 (notshareholder sells or exchanges an interest

AGENCY: Internal Revenue Servicetoll-free numbers). in an S corporation or a trust beneficiary
(IRS), Treasury. ~ sells or exchanges an interest in a trust.
. . SUPPLEMENTARY INFORMATION: This information will be used to verify

ACTION: Notice of proposed ruIemak—Paperwork Reduction Act compliance with section 1(h) and to deter-

ing and notice of public hearing. mine that the tax on capital gains has been

The collections of information con-computed correctly. The collection of in-
tained in this notice of proposed rulemakformation is mandatory. The likely re-
hg have been submitted to tifice of ~ spondents are individuals and businesses.

. Management and Budgetfor review in Respondent taxpayers provide informa-
corporations, and rusts. - The proposegecorqance with the Paperwork Redugion by attaching a statement to the appro-

regulations interpret the look-throughyon act of 1995 (44 U.S.C. 3507(d)). priate tax return. The burden for this re-
provisions of section 1(h), added by sec- comments on the collections of infor-quirement is reflected in the burden
tion 311 of the Taxpayer Relief Act ofmation should be sent to ti@ffice of  estimates for: Form 1040, U.S. Individual
1997 and amended by sections 5001 _a"l\ﬂ’anagement and BudgetAttn: Desk |ncome Tax Return: Fo'rm 1065 U.S
6005(d) of the Internal Revenue Servicgficer for the Department of the Trea-partnership Return of Income: Eorm
Restructuring and Reform Act of 1998gyry, Office of Information and Regula-1041, U.S. Income Tax Return for Estates
and explain the rules relating to the divitory Affairs, Washington, DC 20503, with and 'Ilruéts.' and Eorm 1120S. U.S. Income
sion of the holding period of a partnershigopies to thdRS, Attn: IRS Reports Tax Return’ for an S Corpora:tioﬁ .The es-
interest. The proposed regulations affectlearance Officer, OP:FS:FP, Washinggmated burden of information collection
partnerships, partners, S corporations, n, DC 20224. Comments on the collecry, the statement required is 10 minutes
corporation shareholders, trusts, and trugbns of information should be received An agency may not conduct or sponst;r
beneficiaries. by October 8, 1999. Comments arenda person is not required to respond té,

specifically requested concerning: ; . . L
. ; : ._a collection of information unless it dis-
DATES: Written comments must be reyyhether the proposed collections of in-

ceived by November 8, 1999. Requests f@rmation are necessary for the propeplays a valid control number assigned by

. , : the Office of M t and Budget.
speak and outlines of topics to be disperformance of the functions of the IRS, e Office of Management and Budge

; : . ) ) Books or records relating to a collec-
cussed at the public hearing scheduled f@ficluding whether the collections will tion of information must be retained as
November 18, 1999, must be received biyave a practical utility; long as their contents may become mater
October 28, 1999. The accuracy of the estimated burden as- 9 y

sociated with the proposed collections o'fal in the administration of any internal

ADDRESSES: Send submissions tojnformation (see below): revenue Ie}w. Geqerally, tax returns and
CC:DOM:CORP:R (REG-106527-98),How the quality, utility, and clarity of the tax return information are confidential, as
room 5226, Internal Revenue Serviceinformation to be collected may be enfequired by 26 U.S.C. 6103.

POB 7604, Ben Franklin Sta_tlon, Washhanced; Background

ington, DC 20044. Submissions may below the burden of complying with the

hand delivered Monday through Fridayproposed collections of information may This document contains proposed
between the hours of 8 a.m. and 5 p.m. the minimized, including through applica-amendments to the Income Tax Regula-
CC:DOM:CORP:R (REG-106527-98) tion of automated collection techniques otions (26 CFR Part 1) relating to taxation
Courier's Desk, Internal Revenue Serether forms of information technology;of capital gains in the case of sales or ex-
vice, 1111 Constitution Avenue, NW,and changes of interests in partnerships, S

SUMMARY: This document contains
proposed regulations relating to sales
exchanges of interests in partnerships,
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corporations, and trusts. The Taxpaydsle percentage under section 1250(agold or exchanged, section 1(h) provides
Relief Act of 1997, Public Law 105-34,were 100 percent, reduced by any net lospecial treatment for “collectibles gain” in
111 Stat. 788, 831 (1997 Act), amendeth the 28-percent rate gain categoryproperty held by a partnership, S corpora-
section 1(h) of the Internal Revenue Cod&wenty-eight percent rate gain is capitafion, or trust and for “section 1250 capital
to reduce the maximum statutory tax rategains and losses from the sale or exgain” in property held by a partnership.
for long-term capital gains of individualschange of collectibles (as defined in secsSpecifically, section 1(h)(6)(B) provides
in general. Certain technical correctionsion 408(m) without regard to sectionthat any gain from the sale of an interest
and other amendments to section 1(M08(m)(3)) held for more than one year, & a partnership, S corporation, or trust
were enacted as part of the Internal Reortion of the gain attributable to the salavhich is attributable to unrealized appre-
enue Service Restructuring and Reforrof section 1202 stock, and capital gainsiation in the value of collectibles shall be
Act of 1998, Public Law 105-206, 112and losses determined under the rules tiated as gain from the sale or exchange
Stat. 685, 787, 800 (1998 Act). section 1(h)(13), reduced by net shortof a collectible, applying rules similar to
Section 1(h) provides that intermediatéerm capital loss for the taxable year angection 751(a) to determine the amount of
level rates apply to long-term capitalany long-term capital loss carryoveithe gain. In addition, under section

gains from certain transactions, such asnder section 1212(b)(1)(B). 1(h)(7)(A) (in conjunction with sections

sales or exchanges of collectibles, section _ _ 751(a) and (c)), the amount of long-term
1202 stock (with respect to a portion of-©llectibles Gain and Unrecaptured capital gain (not otherwise treated as ordi-
the gain), and section 1250 property witP€Ction 1250 Gain nary income under section 751(a)) that

gain attributable to straight-line deprecia- Tpe sale or exchange of an interest in\yould be treated as ordinary income

tion. Section 1(h)(11) provides authorityarinership with a long-term holding pe_under section 751(a) if section 1250 ap-

i i . . : ” "~ plied to all depreciation (section 1250
f0 the Secretary 10 Jssue such regulatlor_}ﬁ)d generally will result in capital gain in Ea ital gain) mt?st be taken(into account in
as are appropriate to apply these rules {ie 20.percent rate gain category to the > o 9

the case of sales or exchanges by passient that section 751(a) is not applica-
thrl.J.entltles;' and of interests in pass-thryje  section 751(a) generally providea?
entities. This documen_t prowdes_, rules fofat an amount received in exchange for@, - (= ore than 18 months during cer-
sales or exchanges of interests in partNgga inership interest, to the extent attribu ain periods in 1997) is sold orgex-

ships, S corporations, and trusts. Thigpje o unrealized receivables and inverb'hanped See H. Rep. No. 105-356
document also provides rules relating oy shall be considered as an amount rﬁOStthoﬁ 1st Sess L2'1997') at 16. fn.
dividing the holding period of a partner-gjized from the sale or exchange of;. S Re gNo 105-174. 105th Cona. 2d
ship interest. property other than a capital asset. Seggc (1988), at 149, fn. 65. J

Explanation of Provisions tion 1250 property is treated as an unreal- the proposed regulations provide guid-

ized receivable for purposes of sectioRnce with respect to the application of
In general, prior to the 1997 Act, indi-751 to the extent of the amount that woulghase rules to a sale or exchange of an in-

viduals were taxed on capital gains at thiee treated as gain to which sectiofgrest in a partnership, S corporation, or
same rate as ordinary income, except tha250(a) would apply. trust holding assets with collectibles gain
the rate for net capital gain was capped at The sale or exchange of stock in an §nq g partnership holding assets with sec-
28 percent. The 1997 Act provided forcorporation with a long-term holding pe+jon 1250 capital gain. Generally, the
lower maximum rates of taxation on gairriod generally will result in gain or loss ingmount of such gain is determined by ref-
from the sale or exchange of certain typethe 20-percent rate gain category, unlesgence to the gain that would be allocated
of property. As amended by the 1998 Acan exception to capital gain treatment aRp the selling partner, shareholder, or ben-
section 1(h) currently provides for maxi-plies. Certain of those exceptions are Pre&ficiary (to the extent attributable to the
mum capital gains rates on the sale or exided in sections 304, 306, 341, and 12540rtion of the transferred interest that is
change of certain types of property in The sale or exchange of an interest in gubject to long-term capital gain) if the
three categories: 20-percent rate gain, 2&ust with a long-term holding period genpartnership, S corporation, or trust had
percent rate gain, and 28-percent raterally will result in gain or loss in the 20-sold all of its collectibles or if the partner-
gain. Twenty percent rate gain is net cajpercent rate gain category. However, ihip had sold all of its section 1250 prop-
ital gain from the sale or exchange of capghe transferor is treated as the owner @ty in a fully taxable transaction immedi-
ital assets held for more than one year, réhe portion of the trust attributable to arately before the transfer of the
duced by the sum of 25-percent rate gainterest under sections 673 through 67®artnership, S corporation, or trust inter-
and 28-percent rate gain. Twenty-fivdhe transferor is treated as transferring agst. Special rules are provided where the
percent rate gain is limited to unrecapundivided interest in the assets of the trugtartner, S corporation shareholder, or
tured section 1250 gain. Unrecapturethather than an interest in the trust itself. trust beneficiary recognizes less than all
section 1250 gain is the amount of long- Effective for taxable years ending aftenf the gain upon the sale or exchange of
term capital gain (not otherwise treated adlay 6, 1997, when an interest in a partis interest.

ordinary income) which would be treatechership, an S corporation, or a trust held In addition, for purposes of applying
as ordinary income if section 1250(b)(1for more than one year (or more than 18ection 1(h)(7)(B), which provides that a
included all depreciation and the applicamonths during certain periods in 1997) isaxpayer’s unrecaptured section 1250

omputing unrecaptured section 1250
ain when an interest in a partnership
with a holding period of more than one
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gain cannot exceed the taxpayer’s net seferred interest must be divided in thautes per statement); and (2) it is antici-
tion 1231 gain, gain from the sale of @aame ratio as the holding period(s) of thpated that, as a result of these regulations,
partnership interest that results in sectiopartner’s entire partnership interest. small entities will file no more than one
1250 capital gain is not treated as section These proposed regulations do not corstatement per year. Furthermore, taxpay-
1231 gain even if section 1231 couldain a specific anti- abuse rule regardingrs will have to respond to the requests for
apply to the disposition of the underlyingholding periods. However, there may bénformation contained in §1.1(h)-1(e)
partnership property. Although sectiorsituations where taxpayers will attempt tnly if there is a sale or exchange of an in-
1(h)(7) (in combination with section 751)undertake abusive transactions using therest in a partnership, an S corporation,
applies a limited look-thru rule for pur-rules in these regulations. For instancer a trust that holds certain property.
poses of determining the capital gain rateaxpayers may attempt to shift gain fronTherefore, a Regulatory Flexibility
applicable to the sale of a partnership inproperty with a short-term holding periodAnalysis under the Regulatory Flexibility
terest, no similar look-thru rule applieso property with a long-term holding pe-Act (5 U.S.C. Chapter 6) is not required.

for purposes of applying section 1231riod by contributing the short-term prop- _ _
Anomalous results would follow if sec-erty to a partnership and selling the paromments and Public Hearing

tion 1250 capital gain derived from thenership interest. Because the basis of 3Before these proposed regulations are
sale of a partnership interest were treatgshrtnership interest cannot be segregatedo e as final regulations, considera-

as section 1231 gain for purposes of afp a portion of an interest, basis in the PO%ian will be given to any written com-

plying the limitation in section 1(h)(7)(B) tion of a partnership interest with a long-

but not for purposes of actually applyingerm holding period could reduce gain atcnts (ah3|gned ogglpaldar)d ?Ight (ﬁ)

section 1231. tributable to the portion of a partnershi Copies) that are submitted timely to the
. : : . MRS. The IRS and Treasury request com-
interest with a short-term holding perio

i situati h h it : ents on the clarity of the proposed rule
n S|t|ua lons w ;r.e suc hm eresf Was Tend how it may be made easier to under-
. . _ cently received in exchange Tor CoNgiang - All comments will be available for
In view of the long-established princi-tributed short-term capital gain property o . .
le that t h ingle basis inla appropriate situations, the IRS may a ublic inspection and copying.
ple that a partner has a single basis in'a appropri >luations, I Y A public hearing has been scheduled for
partnership interest (see Rev. Rul. 84-5@ck such abusive transactions under a VR, -
1984-1 C.B. 159)) there i furiety of iudicial doctri includi b ovember 18, 1999, beginning at 1 p.m.
(. -1 C.B. )), there is some confurety of judicial doctrines, including sub-; =~ "0 10 e S ternal Revenue
sion under current law as to how the prinstance over form or step transaction,

ciples of section 1223 apply to the sale afinder §1.701-2 of the regulations. Oéu"dmg’ 1111 Constitution Avgnue, NW.’
. ; ) ) Washington, DC. Due to building security
an interest, or a portion of an interest, in a

partnership. The proposed regulationgrOposed Effective Date procedures, visitors must enter at the 10th

. . : Street entrance, located between Constitu-
ng\i/\ll(ij; e(r:iUIhesl driilatlng ritc?dtr\:\(/aitr? Ilr?acsat:aocr: ?f The amendments are proposed to be &fon and Pennsylvania Avenues, NW. In
ap p %ective for all transfers of interests in

; : : daddition, all visitors must present photo

an interest in a partnership. These rul : ; o ..
. _ ) rtnership, S corporation, or trust and f -

generally provide that the holding perio Eél p p Gdentification to enter the building. Be

o - = -l distributions from a partnership on ofcause of access restrictions, visitors will
of a partnership interest will be divided if - ’
P B after the date the regulations are pulhot be admitted beyond the immediate en-

a partner acquires portions of an intereﬁ;ts . : . )
. ) X X . ished as final regulations in theederal
at different times or if an interest is ac- g trance area more than 15 minutes before

Determination of Holding Period in a
Partnership

. ] ) . . R H i . . .
quired in a single transaction that gives egister. the .hearlng starts. For information gbput
rise to different holding periods underSpecial Analyses having your name placed on the building
section 1223. The holding period of a access list to attend the hearing, see the

portion of a partnership interest shall be It has been determined that this noticd"OR FURTHER INFORMATION CON-
determined based on a fraction that i8f proposed rulemaking is not a signifi-TACT” section of this preamble.

equal to the fair market value of the porcant regulatory action as defined in Exec- The rules of 26 CFR 601.601(a)(3)
tion of the partnership interest to whictdtive Order 12866. Therefore, a regulaapply to the hearing. Persons who wish to
the holding period relates (determined imtory assessment is not required. Pursuapitesent oral comments at the hearing must
mediately after the acquisition) over thdo section 7805(f), this notice of proposedequest to speak and submit written com-
fair market value of the entire partnershigulemaking will be submitted to the Chiefments and an outline of the topics to be
interest. A selling partner may use the ad=ounsel for Advocacy of the Small Busi-discussed and the time to be devoted to
tual holding period of the portion of aness Administration for comment on itseach topic (signed original and eight (8)
partnership interest sold if the partnershignpact on small business. It is herebgopies) by October 28, 1999. A period of
is a “publicly traded partnership” (as de<ertified that the collection of information 10 minutes will be allotted to each person
fined under section 7704(b)), the partnerin these regulations will not have a signiffor making comments. An agenda show-
ship interest is divided into identifiableicant economic impact on a substantiahg the scheduling of the speakers will be
units with ascertainable holding periodspumber of small entities. This certifica-prepared after the deadline for receiving
and the selling partner can identify thdion is based on the facts that: (1) the timeutlines has passed. Copies of the agenda
portion of the interest transferred. Otherrequired to prepare and file the statementill be available free of charge at the
wise, the holding period(s) of the transis minimal (currently estimated at 10 min-hearing.
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Drafting Information loss mean gain or loss, respectively, frorivhen an interest in a partnership held for
. the sale or exchange of a collectible (asore than one year is sold or exchanged in
The principal author of these proposefiefined in section 408(m) without regarch transaction in which all realized gain is
regulations is Jeanne Sullivan, Office of, gection 408(m)(3)) that is a capitatecognized, there shall be taken into ac-
the Assistant Chief Counsel (Passzgget held for more than 1 year, but onlgount under section 1(h)(7)(A)(i) in deter-
throughs and Special Industries). HOWg, the extent such gain is taken into aamining the partner's unrecaptured section
ever, other personnel from the IRS anf, s in computing gross income, and250 gain the amount of section 1250 cap-
Treasury Department participated in theig .1, |oss is taken into account in computtal gain that would be allocated (taking
development. ing taxable income. into account any remedial allocation under
* x % % % (i) Share of collectibles gain alloca-§1.704-3(d)) to that partner (to the extent
ble to an interest in a partnership, S corattributable to the portion of the partner-
Proposed Amendments to the Regulationsoration, or trust. When an interest in a ship interest transferred that was held for
partnership, S corporation, or trust heldnore than one year) if the partnership
for more than one year is sold or extransferred all of its section 1250 property
changed in a transaction in which all realin a fully taxable transaction immediately
Part 1—INCOME TAXES ized gain is recognized, the transferobefore the transfer of the interest in the
shall recognize as collectibles gain th@artnership. If less than all of the realized
Paragraph 1. The authority citation foamount of net collectibles gain (but nogain is recognized upon the sale or ex-
part 1 continues to read in part as followsiet collectibles loss) that would be allochange of an interest in a partnership, the

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

Authority: 26 U.S.C. 7805 * * * cated to that partner (taking into accourgame methodology shall apply to deter-
Par. 2. Section 1.1(h)-1 is added tany remedial allocation under §1.704mine the section 1250 gain recognized by
read as follows: 3(d)), shareholder, or beneficiary (to thehe transferor, except that the partnership

extent attributable to the portion of theshall be treated as transferring only a pro-
rPartnership interest, S corporation stockgortionate amount of each section 1250
or trust interest transferred that was heldroperty determined as a fraction that is
for more than one year) if the partnershighe amount of gain recognized in the sale
(@) In general. When an interest in a S corporation, or trust transferred all of itor exchange over the amount of gain real-
partnership held for more than one year i€ollectibles in a fully taxable transactionized in the sale or exchange.
sold or exchanged, the transferor may reémhmediately before the transfer of the in- (iii) Limitation with respect to net sec-
ognize ordinary income (e.g., sectiorterestin the partnership, S corporation, dion 1231 gain. In determining a trans-
751(a)), collectibles gain, section 125@rust. If less than all of the realized gain igeror partner's net section 1231 gain (as
capital gain, and residual long-term capitecognized upon the sale or exchange defined in section 1231(c)(3)) for pur-
tal gain or loss. When stock in an S cor@n interest in a partnership, S corporatioposes of section 1(h)(7)(B), the transferor
poration held for more than one year i®r trust, the same methodology shalpartner’s allocable share of section 1250
sold or exchanged, the transferor may re@pply to determine the collectibles gaircapital gain in partnership property shall
ognize ordinary income (e.qg., sectiongecognized by the transferor, except thatot be treated as section 1231 gain, re-
304, 306, 341, 1254), collectibles gainthe partnership, S corporation, or trusgardless of whether the partnership prop-
and residual long-term capital gain oshall be treated as transferring only a preerty is used in the trade or business (as de-
loss. When an interest in a trust held fagportionate amount of each of its col{ined in section 1231(b)).
more than one year is sold or exchangetgctibles determined as a fraction that is (c) Residual long-term capital gain or
a transferor who is not treated as th#he amount of gain recognized in the sall®ss. The amount of residual long-term
owner of the portion of the trust attribut-or exchange over the amount of gain reatapital gain or loss recognized by a part-
able to the interest sold or exchangeied in the sale or exchange. With respecter, shareholder of an S corporation, or
(sections 673 through 679) (a non-grantde the transfer of an interest in a trust, thiseneficiary of a trust on account of the
transferor) may recognize collectibleparagraph applies only to transfers bgale or exchange of an interest in a part-
gain and residual long-term capital gaimon-grantor transferors (as defined imership, S corporation, or trust shall equal
or loss. paragraph (a) of this section). the amount of long-term capital gain or
(b) Look-through capital gair-(1) In (3) Section 1250 capital gain(i) De- loss that the partner would recognize
general. Look-through capital gain is thefinition. For purposes of this secticggc- under section 741, that the shareholder
share of collectibles gain allocable to ation 1250 capital gairmeans the long- would recognize upon the sale or ex-
interest in a partnership, S corporation, derm capital gain (not otherwise treated ashange of stock of an S corporation, or
trust, plus the share of section 1250 capérdinary income) that would be treated athat the beneficiary would recognize upon
tal gain allocable to an interest in a parterdinary income if section 1250(b)(1) in-the sale or exchange of an interest in a
nership, determined under paragraphaduded all depreciation and the applicableust (pre-look-through long-term capital
(b)(2) and (3) of this section. percentage under section 1250(a) wergain or loss) minus the amount of long-
(2) Collectibles gain and collectibles 100 percent. term capital gain determined under para-
loss—(i) Definitions. For purposes of this (i) Share of section 1250 capital gaingraph (b) of this section (look-through
section, collectibles gain and collectiblesillocable to interest in partnership. capital gain).

81.1(h)-1 Capital gains look-through
rule for sales or exchanges of interests i
a partnership, S corporation, or trust.
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(d) Special rule for tiered entitiesln B will recognize $7,000 of ordinary income with re-held that stock for more than one year. As adjusted
determining whether a partnership, S cogPect to the unrealized rece_lvable_s. The differendeasis in theX stock is $100. If A were tg sell all of
poration, or trust has collectibles gain anaetween the amou_nt qf capital gain or loss t_hat thibe X stock toT for $150, A unld re'allze $50 of

’ . ; artner would realize in the absence of section 75dre-look-through long-term capital gain.
whether a partnershlp has section 12 6,000) and the amount of ordinary income or loss (i) If X were to sell its antiques in a fully taxable
capital gain, such partnership, S corporatetermined under §1.751-1(a)(2) ($7,000) is th&ansaction immediately before the transfefeA
tion, or trust shall be treated as owning itgartner’s capital gain or loss on the sale of the parwould be allocated $100 of collectibles gain on ac-
proportionate share of the property of anjership interest under section 741. In this case, tieeunt of the sale. Therefore, A will recognize $100
partnership, S corporation, or trust iﬁnsferor has a $1,000 pre-look-through long-termf collectibles gain (I_ook- through capital gain) on

L ’ . N . capital loss. account of the collectibles held By
Wh'_Ch_'t owns an interest, glther dlrgctly (iv) If PRSwere to sell all of its collectibles ina (i) The difference between the transferor’s pre-
or indirectly through a chain compriseduily taxable transaction immediately prior to thelook-through long-term capital gain or loss ($50)
exclusively of such entities. transfer ofB’s partnership interest to Bwould be and the look-through capital gain determined under

(e) Notification requirements.Rules allocated $1,000 of collectibles gain from the sale dhis section ($100) is the transferor's residual long-
similar to those that apply to the partnerf€ collectibles. Therefor& wil recognize $1,000 term capital gain or loss on the sale of the S corpora-

. . collectibles gain on account of the collectiblegion stock. Under these facts, A will recognize $100
and the partnership under section 751($Ld byPRS of collectibles gain and a $50 residual long-term
shall apply in the case of sales or ex- (v) The difference between the transferor's precapital loss on account of the sale of A interest in
changes of interests in a partnership, Bok-through long-term capital gain or lossX.
corporation, or trust that holds property—$1,000) and the look-through capital gain deter- , ) . )
with collectibles gain and in the case ofnined under this section ($1,000) is the transferor's (9) Effective date.This section applies

. . residual long-term capital gain or loss on the sale i i i
sales or exchanges of interests in a pa{ﬁ' g pital g db transfers of interests in partnerships, S

R X - e partnership interest. Under these faBtsyill i
nership that holds property with sectionecognize a $2,000 residual long-term capital loss og?trpo:ﬁtlogi, atl’;d trusts trl]it oceur on Obl’
1250 capital gain. See 81.751-1(a)(3). account of the sale or exchange of the interest iIn er the date these regulations are pub-
() ExamplesThe following examples PRS |she_d as final regulations in thieederal
illustrate the requirements of this section: Example 2. Special allocationsissume the Register. . .
same facts as iExample 1 except that under the  Par. 3. Section 1.1223-3 is added to
Example 1. Collectibles gain(i) A andB are partnership agreement, all gain from the sale of theegd as follows:
equal partners in a personal service partnershigpllectibles is specially allocated By andB trans-
(PRS. B transfersB's interest inPRSto T for  fers B's interest toT for $16,000. All items of in- §1,1223—3 Rules relating to the holding
$15,000 whetPRSs balance sheet (reflecting a cashcome, gain, loss, or deductionRRS other than the  yarinds of partnership interests.
receipts and disbursements method of accounting) ¢sllectibles gain, are divided equally between A ang’
as follows: B. Under these fact®’s pre-look-through long- (@) In general. A partner shall have a
ASSETS term capital gain would be $0. HRSwere to sell 404 holding period in an interest in a
Adjusted  Market all of its collectibles in a fully taxable transaction T _g P
immediately prior to the transfer &s partnership Partnership if:

Basts Value interest toT, B would be allocated $2,000 of col- (1) The partner acquired portions of an
Cash ............... co $ 3,000 $ 3,00Qg tiples gain from the sale of the collectiblesinterest at different times; or
Loans Owgd to Partnership .. 10,000 10'OOOTherefore,B will recognize $2,000 of collectibles (2) The partner acquired portions of the
Collectlble_s """""" 1,000 3,000 gain on account of the collectibles held BRS B .p . q P
Other Capital Assets. ....__6,000 2000 oo i recognize $7,000 of ordinary income (de_partnersmp interest in exchange for prop-
Capital Assets ............ 7,000 5,000 46rmined under §1.751-1(a)(2)) and a $2,000 lond"tY transferred at the same time but re-
Unrealized Receivables ... 014000 o0 canital oss on account of the sal@sfinter-  sulting in different holding periods deter-
Total. ................ $20,000  $32,000 est inPRS mined under section 1223.
LIABILITIES AND CAPITAL Example 3. Net collectibles loss ignoreés- (b) Accounting for holding periods of
Liabilities . .. ............. $2000 §2,000 SUMe the same facts asirample Lexcept thatthe . interest in a partnershipThe portion

Capital- collectibles held byPRShave an adjusted basis of . .
apitat $3,000 and a fair market value of $1,000, and thgf a partnership interest to which a hold-

Ac 9,000 15,000 other capital assets have an adjusted basis of $4,d(ljlg period relates shall be determined by
B = 9.000_15.000 . 5 fair market value of $4,000. ARSwere to  reference to a fraction that is the fair mar-
Total . ................ $20,000 $32,000 ; )

sell all of its collectibles in a fully taxable transac-kat value of the portion of the partnership
(i) At the time of the transfeB has held the in- tion immediately prior to the transfer Bfs partner- interest received in the transaction to

terest inPRSfor more than one year, and none of thehip interest taT, B would be allocated $1,000 of . . .

property owned byPRSis section 704(c) property. collectibles loss. Because none of the gain from th‘é’h'Ch the holding period re_Iates over th_e

The total amount realized ®is $16,000, consist- sale of the interest iRRSis attributable to unreal- fair market value of the entire partnership

ing of the cash received, $15,000, plus $1,@9, ized appreciation in the value of collectibles held bynterest (determined immediately after the

share of the partnership liabilities assumed by RS the net loss in collectibles held BRSis not  transaction).

See section 752B's basis for the partnership inter- recognized at the timB transfers the interest in (c) Sale or exchange of all or a portion

est is $10,000 ($9,000 plus $1,086; share of part- PRS B will recognize $7,000 of ordinary income . . .

nership liabilities). B's undivided one-half interest (determined under §1.751-1(a)(2)) and a $1,0081 &N INterest in a partnership(l) Sale

in PRSincludes a one-half interest in the partneriong-term capital loss on account of the sal@®esf Of exchange of entire interest in a part-

ship’s unrealized receivables and a one-half intereitterest inPRS nership. If a partner sells or exchanges

in the partnership’s collectibles. Example 4. Collectibles gain in an S corporathe partner’s entire interest in a partner-
(i) If PRSwere to sell all of its section 751 tion. (i) A corporation K) has always been an S Cor'ship, any capital gain or loss recognized

property in a fully taxable transaction immediatelyporation and is owned by individuals B, andC. In ..

prior to the transfer d8's partnership interestf B 1996, X invested in antiques. Subsequent to thei?ha‘II be dIVIde between 'O”Q'term and

would be allocated $7,000 of ordinary income frompurchase, the antiques appreciated in value by $308h0rt-term capital gain or loss in the same

the sale 0PRSs unrealized receivables. Therefore, A owns one-third of the shares Hfstock and has proportions as the holding period of the
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interest in the partnership is divided beecontribution of money to the partnership) begins on ASSETS

tween the portion of the interest held fofhe day after the contributiorh received two-thirds Adjusted  Market

more than one year and the portion of thg the interest inPRSin exchange for the capital Basis value
................... $5,000  $5,000

. held f | asset ($10,000/$15,000). Accordingly, pursuant t& h
Interest held for one year or less. section 1223(1)A has a two-year holding period in as

(2) Sale or exchange of a portion of anwo-thirds of the interest received RS Unrggll?;cli;iﬁl\l/ables g 008 gggg
interest in a partnership(i) If the owner- (i) Six months later, whei's basis inPRSis Cagital Aeseto T 5000 = 000
ship interest in a publicly traded partner$12,000 (due to a $2,000 allocation of parmershi&apitm Assets . 5 000 13.000
Ship (as defined under section 7704(b)) jgcome toA), Asells the interest iRRSfor $15,000. Total ........ ... $10,000  $24,000

divi . . ifiabl . ith AssumingPRSholds no inventory or unrealized re-

I\_/IdE'd into Iqeml Iab € units wit asce_r_ceivables (as defined under section 751(c)) and no (ii) Although at the time of the transfArhas not

tainable holding periods, and the sellinggjectibles or section 1250 properywill realize  heldA's interest infPRSfor more than one year, 50%

partner can identify the portion of the$3,000 of capital gainAs determined above, one- of the fair market value oA's interest inPRSwas

partnership interest transferred, the selthird of A's interest inPRShas a holding period of received in exchange for property with a long-term

ing partner may use the actual holding pé;r;eszear ohr Ilg_ss, anq t(;/vo-thi:ds A interest ir:j ;c;gl:g pelnod.t Therr]e:g_re, 50% ;ﬁ’s interest in

; ; as a holding period equal to two years and si as a long-term holding period.

rIOC.i. of the portion tranSferr.eq .__months. Therefore, one-third of the capital gain will  (iii) If PRSwere to sell all of its section 751 prop-
(ii) If a partner has a divided holdingyq short-term capital gain, and two-thirds of the cagerty in a fully taxable transaction immediately be-

period in a partnership interest, and paraa gain will be long-term capital gain. fore A's transfer of the partnership intereatwould

graph (c)(2)(i) of this section does not Example 2. Division of holding period—contri- be allocated $3,000 of ordinary income. One-half of

apply, then the holding period of the trangpution of money, section 1231 property, and othet,h’at. amount. ($1,500) is attributable to thg portion of

ferred interest shall be divided betweeRrperty. In exchange for a 30% interest in a partA's interest inPRStransferred tdl. Accordingly,A

long-term and short-term capital ain OPerShip (ABC),A contributes toABC $50,000 cash Will recognize $1,500 ord_inary _income and $1,000
9 pital g and equipment used in a trade or business and hé®®.500 — $1,500) of capital gain on account of the

loss in the same proportipns as the 10nGs; more than one year with a fair market value offansfer to T of one-half ok's interestirPRS Fifty
term and short-term capital gain or 105$100,000 and an adjusted basis of $40,000. THRercent ($500) of that gain is long-term capital gain
that the transferor partner would realize iéquipment has a recomputed basis under secti@id 50% (I$500)é5 IShO”'te”;]‘ Cap'ta'fga'”- o of

ira i i i 45 of $60,000. Accordingly, a portion of the Example 5. Sale or exchange of a portion of an
the entire m,tereSt in the partnership V\{eréz i t l'in value to $20.000 i tion 124Bterest in a partnership(i) The facts are the same
transferred in a fully taxable transactjorfd4/Pment equatin value to 524,550 1S section

. . property that is not section 1231 property. Se8S iNExample 4except that capital asset 1 is a col-
immediately before the actual transfer. §1.1245-6(a). A's partnership interest has a fairlectible that was purchased BRSmore than one

(d) Distributions—(1) In general. A market value of $150,000, a basis of $90,000, and¥§a" €arlier. If capital asset 1 were sold or ex-
partner's holding period in a partnershipiivided holding period. A received 46.67% °"anged in a fully taxable transaction immediately
interest is not affected by distributiong$70,000/$150,000) of the interest ABC in ex- bemlaetfs Itlranstfzr of the partnership interest,
from the partnership. change for property that is neither a capital asset ndfpuld be aflocate

(2) Character of capital gain or loss section 1231 property (that is, cash of $50,000 and a $2,500 of collectibles gain. Fifty percent of that

. L. ~~ portion of the equipment attributable to section 124§mount _($1’250) is attributable to t_he portu_)nﬁz:n‘
recognized as a result of a d|s;tr|but|or1recapture in an amount equal to $20,000). Therér_lteresthRSsoId toT. The collectibles gain allo-

from a partnership. If a partner is re- fore, A's holding period for 46.67% oks interest o\° (911 Porton offhe transiered Tered .

quired to recognize capital gain or loss asegins on the day after the exchange of the proper, in @ long-term noiding period IS (50% o
istributi for the partnership interestA received 53.33% ,250). AccordinglyA will recognize $625 of col-

a result of a distribution from a partner : lectibles gain on account of the transfer of one-half

ship, then the capital gain or loss recod$80:000/$150.000) oA's interestinABC in ex- ¢y jnrerest iPRS

. . change for section 1231 property. Accordin - .
nized shall be divided between Iong'temﬂoldig eriod for 53 3302 oz’sti):nerest inclg?es (i) The difference between the amount of pre-
and short-term capital gain or loss in tha, hoI%iE eriod for ihe section 1231 proper look-through long-term capital gain or loss ($500)
gp Property.  ang the look-through capital gain ($625) is the

same proportions as the long-term and Example 3. Division of holding period when,_ "= &' o o) long-term capital gain or loss
Short'term capital gain or |933_that the digsapital account is increased by contribution. A, Bypa¢ o il recognize on account of the transfer of
tributee partner would realize if such part®: andD are equal partners in aopé‘“”ersmm' one-half of the interest iRRS Under these fact

ner’s entire interest in the partnershi nd the fair market value of a 25% interesPRSis recognize a residual long-term capital loss of

X. A, B, C,andD each contribute an additional ; ;
; Ut il $125 and a short-term capital gain of $500.
were tranSf.erred in a fully taX§b|(? tra.msa%lox to partnership capital, thereby increasing the gyample 6. Sale of units of interests in partner-
tion immediately before the distribution. fair market value of each partner’s interest to $100%hip.  Apublicly traded partnershiPRS has own-

(e) Examples. The provisions of this As a result of the contribution, each partner has gship interests that are segregated into identifiable
section are illustrated by the following ex-ew holding period in the portion of the partner’s inynits of interestA owns 10 limited partnership units

amples: terest inPRSthat is attributable to the contribution. j5 pRSfor which A paid $10,000 three years ago.
That portion equals 10% ($10x/$100x) of each part-ater, A purchases five additional units for $10,000
Example 1. Division of holding period—contri- ner’s interest irPRS at a time when the fair market value of each unit has
bution of money and a capital assefi) A con- Example 4. Sale or exchange of a portion of afhcreased to $2,000A's holding period for one-

tributes $5,000 of cash and a nondepreciable capitaterest in a partnership(i) A contributes $5,000in third ($10,000/$30,000) of the interest RRSbe-
assetA has held for two years to a partnersi®®g  cash and a capital asset with a fair market value gfns on the day after the purchase of the five addi-
for a 50% interest iPRS A's basis in the capital $5,000 and a basis of $2,000 to a partnerdPR( tional units. Less than one year latérsells five
asset is $5,000, and the fair market value of the asdetexchange for an interest PRS At the time of  units of ownership ifPRSfor $11,000. At the time,

is $10,000. After the exchang®&s basis inA's in-  the contributionA had held the contributed property A's basis in the 15 units ¢fRSis $20,000, and\'s
terest inPRSis $10,000, and the fair market value offor two years. Six months later, whés basis in capital gain on the sale of 5 units is $4,333 (amount
the interest is $15,000A received one-third of the PRSis $7,000A transfers one-half of's interest in  realized of $11,000 — one-third of the adjusted basis
interest inPRSfor a cash payment of $5,000 PRSto T for $6,000 at a time whePRSs balance or $6,667). For purposes of determining the holding
($5,000/$15,000). ThereforAs holding period in sheet (reflecting a cash receipts and disbursememtsriod, A can designate the specific units PRS
one- third of the interest received (attributable to thenethod of accounting) is as follows: sold. If A properly identifies the five units sold as
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five of the ten units for whictA has a long-term (Filed by the Office of the Federal Register on AuClarendon School District Three
holding period, the capital gain realized will begust 6, 1999, 8:45 a.m., and published in the issue of Eq,cational Foundation. Turbeville. SC

long-term capital gain. the Federal Register for August 9, 1999, 64 F. . . coce

Example 7. Disproportionate distributionln  43117) %Iean Cities Rec_yC“ng Inc., Griffith, IN
1997, A and B each contribute cash of $50,000 to Clean Start Services Inc., Yonkers, NY
form and become equal partners in a partnership Coalition for Adolescent Pregnancy
(PRS. Sometime laterA receives a distribution Foundations Status of Certain Prevention Soldotna, AK

worth $22,000 fronPRS which reduce#\'s interest . . i+ ;
in PRSto 36%. After the distributiorB owns 64% Organlzatlons Coalition for the Advancement of Science

of PRS The holding periods ok andB in their in- Educ_:atlon in Mass, Worcester, MA
terests irPRSare not affected by the distribution. Announcement 99_80 Colleglate SChOOl Of NeW HampShll’e,
Example 8. Gain or loss as a result of a distribu- T following organizations have Nashua, NH

tion. In 1996,A contributes property with a basis of ;_. . ollier Family Planning Inc., Naples,
$10 and a fair market value of $10,000 in exchang]c Il,edt t,o ?ﬁta}b“tsht or have tlil_eenhunf?ble tg
for an interest in a partnershipBC). In 1999, Maintain their status as public charities or : .
when A's interest inABC s worth $12.000A con-  as operating foundations. AccordinglyColorado Institute for Youth Leadership,
tributes $6,000 cash in exchange for an additongrantors and contributors may not, after COlorfido Sprlngs, Cco _

interest inABG, bringing the fair market value 8fs  thjs date, rely on previous rulings or desColumbia Jewish Congregation

interest to $18,000. The holding period®d inter- 3 atigns in the Cumulative List of Orga- P€velopment Corporation, Columbia,
est inABCis determined immediately after that ex- =, . licati h
change.A’s holding period in one-third of's inter- nizations (Publication 78), or on the pre-

est inABC ($6,000 cash contributed over theSumption arising from the filing of noticesCommonwealth Community Services
$18,000 value of the entire interest) begins on thander section 508(b) of the Code. This Incorpqr_ateq, Elsa, TX

day after the cash contribution ABC holds no in- |isting doesnotindicate that the organiza-Communities in Schools of Pueblo
ventory or unrealized receivables.) Later in 1999ti0ns have lost their status as organiza- Colorado, Pueblo, CO

ABC makes a cash distribution £oof $10,000.A’'s . . . . - Community AIDS Advocate Proiect
basis inABC immediately before the distribution is tions described in section 501(c)(3), eligi y Ject,

$6,010. AccordinglyA must recognize $3990 of Dl€ to receive deductible contributions. ~ Stuart, FL _ _

capital gain as a result of the distribution. See sec- Former Public CharitiesThe following Community Interaction Service Inc.,
tion 731(a)(1). One-third of the capital gain recogorganizations (which have been treated as Bossier City, LA

nized as a result of the distribution is short-term Cayrganizations that are not private foundgCommunity Justice for Children Inc.,

e, o e 1 i) 4 5 oL e 0000 of e Glendale A2
basis in the interest IRRSis $0, and the holding pe- Code) are now classified as private founlCommunity Services Network Inc.,

riod for the interest iPRScontinues to be divided dations: Orlandf): FL _
in the same proportions as before the distribution. Childrens Rights Council-Lincoln Community Share Foundation Inc.,
Chapter, Lincoln, NE Carrboro, NC

(f) Effective date.This section applies

= ghimes District of Columbia Inc., Company of Fools Inc., Richmond, VA
to transfers of partnership interests an

) transi Baltimore, MD Concerned Americans for Responsible
distributions of property from a partner-ceq virginia Inc., Baltimore, MD Driving Inc., St. Louis, MO
ship that occur on or after the date finag;,10yn Beautification Committee, ~ Concerts for the Heartland Inc., New
regulations are published in tlfrederal Boston. MA York. NY
Register. - : - - , iati

_ ) Chinese Evangelical Fellowship Inc., Congaree Soccer Association Inc., Cayce,

Par. 4. Section 1.741-1 is amended by -, g P ch; g
adding paragraphs (e) and (f) to read s, ictian Employment Network, Connecticut Positive Action Coalition
follows: Bellevue, WA Inc., Hartford, CT
§1.741-1 Recognition and character of Chuck Pack Memorial Scholarship Consorzum forl Sustainable Village-
gain or loss on sale or exchange. ‘Foundation Inc., Louisa, KY Based Development, Denver, CO

Circle Building Power for Peaceful Cool Schools Corporation of New York
*okok ok Social Change, Kannapolis, NC City, New York, NY

(e) For rules relating to the capital gainCircleville Artist Series, Circleville, OH Cooperative Baptist Fellowship

or loss recognized when a partner sells &ities In Schools-Aurora 2000 Inc., Foundation Inc,, Atlanta, GA

exchanges an interest in a partnership th tAurorac,:IL ing R . C(?Ar;erstone Foundation Inc., Tucson,
- : . Citizens Creating Responsive

Ecz)lsdg ;r%%r:ri;aﬁshcsogggggliszgg zzg?tgl ‘Communities Inc., Elizabethtown, KY Coryton & Company Inc., Gates Mills,

gain, see §1.1(h)-1. Citizens for Equal Protection Inc., OH _ _

(f) For rules relating to dividing the _Omaha, NE . . Council for _Ele(_:tromc Revenue
holding period of an interest in a partner-Clty of Church H'.” Community Chest Co_mmumcahon Advancement,
ship, see §1.1223-3. Inc., Church Hill, TN Chicago, IL

’ Civil Society Development Program Inc., Coupons Inc., Boston, MA
Robert E. Wenzel, Nashville, TN Creative Options Inc., Ellicott City, MD
Deputy Commissioner of Claremont Homes Tenant Council Inc., Creative Training Centers Inc.,
Internal Revenue.  Baltimore, MD Springfield, 1L
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Credo Housing Inc., Oakland, CA East Lake Youth Association,

Crestwood Services Inc., Langhorne, PA  Birmingham, AL

Crispus Attucks Neighborhood Education Law Foundation Inc.,
Development Organization Inc., Northampton, MA
Lancaster, PA Educational & Healthcare Development

Crossroads Foundation Inc., Webb City,  Foundation of Beloit, Colorado
MO Springs, CO

Cross Training Ministries, St. Paul, MN Educational Initiative, Asheville, NC

Cuban-American Endowment for the ArtsEducational Institute of America Inc.,
Inc., Coral Gables, FL Greensboro, NC

Cumberland County Parent Awareness Educational Seminars Inc., Haverhill,
Inc., Portland, ME MA

Daily Care Nurses Inc., Providence, Rl El Caldito, Las Cruces, NM

DCL Foundation Inc., Del City, OK El Dorado Fire and Rescue Association,

De Azur Inc., New York, NY Santa Fe, NM

December Rose Association, Long Elbert County Council for Effective
Beach, CA Literacy Inc., Elberton, GA

Defense Equal Opportunity ManagementEmergency Living Family Fund Inc.,

Institute Fndtn Inc., Patrick AFB, FL Columbia, SC
Del Rio Rotary Housing, Del Rio, TX Emory Valley Center Foundation, Oak
Delbac Inc., Brooklyn, NY Ridge, TN

Demopolis City Schools Foundation Inc.,En Garde Inc., Overland Park, KS
Demopolis, AL Enid Tennis Booster Club, Enid, OK
Desert Services for Children & Families Entrepreneurial Resource Center, San

with AIDS, Cathedral City, CA Diego, CA
Design and Construction Quality Entz Elementary Parent Teacher
Institute, Silver Spring, MD Organization, Mesa, AZ
Destinasian, Chicago, IL Epilepsy Services of Southeast Florida
Destined for Unity Inc., Palmetto, FL Inc., West Palm Beach, FL
Development Consortium for Innovative Erie County Coalition of Mental Health
Classrooms, Issaquah, WA Consumers, Erie, PA
DHS Athletic Boosters Inc., Dunnellon, Etowah Junior Pro Basketball Booster

FL Club, Etowah, TN
Diabetes Directory, Colorado Springs, Families & Children Together Inc.,
CO Amherst, VA

Diamond and Jewelry Industries
Development Corporation, New York, Inc., Marietta, OH
NY Family Network of Jacksonville Inc.,
Disabled Divers International Inc., Santa Jackson, IL
Barbara, CA Family Resource Services Inc., Atlanta,
Discipleship for Christ, Littleton, CO GA
Ditson Street Senior Housing Inc., Family Support Group Inc., Phoenix, AZ
Dorchester, MA Featherstone, Ames, 1A
Divide County Quarterback Club Inc.,  Feed the Hungry Inc., Brooklyn, NY
Fortuna, ND Firehouse Arts Resources, Columbus,
Divine Assistance Inc., Rocky Point, NY  OH
Division for Early Childhood Inc., Pine  First Night Freeport Inc., Freeport, NY
Bluff, AR Florence United Methodist Properties
Dog Star Institute Inc., Missoula, MT Inc., Florence, KY
Dominguez Family Shelter, Carson, CA Foundation for Educational Excellent
Donan & Associates Community Kildeer School District, Buffalo
Services, Denver, CO Grove, IL
Dreams into Action Inc., New York, NY Foundation for Human Rights and
Drug Abuse and Violence Prevention Democracy in South Africa,
Outreach Inc., Montgomery, AL Washington, DC
Dunbar Coalition Inc., Tucson, AZ Foundation for the Milwaukee Fire
East Harlem Neighborhood Based Education Center Inc., Milwaukee,
Alliance Corporation, New York, NY Wi

Family and Child Enrichment Services
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Foundation for the Support and
Enhancement of High Ed in Bolivia,
Roland, AR

Foundation-Governor Baxter School for
the Deaf, Portland, ME

Foundation of Cabo Verde Inc., East
Providence, RI

Fountain of Love Ministries, Monroe, LA

Framingham Housing Development
Corporation I, Framingham, MA

Franchell Boswell Educational
Foundation Inc., Chicago, IL

Franciscan Counselling Services Inc.,
Boston, MA

Frankfort Franklin County Education
Foundation Inc., Frankfort, KY

Franklin Resident Council Inc., Franklin,
VA

Freedom for Youth Inc., Helena, AR

Friends of AE-4 PTSA, Seattle, WA

Friends of Argus and Aurora House,
Arlington, VA

Friends of Davenport Tennis, Davenport,
1A

Friends of Fire District Fourteen Inc.,
Maynard, MA

Friends of Landmark Academy Inc.,
Wilton, CT

Friends of Maricopa Medical Center,
Phoenix, AZ

Friends ofS C P A, San Diego, CA

Friends of the Catholic University of
America Rowing Association,
Arlington, VA

Friends of the Gordon Highlands,
Washington, DC

Friends of the Northwest, Clackamas,
OR

Friends of the Northwest Regional
Library, Philadelphia, PA

Friends of the Performing Arts Inc.,
Baltimore, MD

Friends of the Webster Animals Inc.,
Webster, MA

Friends of Valley Debate Inc.,

Des Moines, 1A

Frontiers International Inc-Chicago,
Chicago, IL

Gainesville Commission on the Status of
Women Inc., Gainesville, FL

Ganoderma International Research
Institute, New York, NY

Georgia Association of Community
Leaders, Warner Robins, GA

Georgia Council on Compulsive
Gambling Incorporated, Atlanta, GA

Georgia Mountain Theatre Inc., Atlanta,
GA
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GHS Band Alumni Association Inc.,
Gardner, MA

Globewide Network Academy, Austin,
TX

Goffstown Area Diversion Program Inc., Hi-Tech Council of Sarasota & Manatee

Goffstown, NH

Golden Gate Middle School PTO Inc.,
Naples, FL

Good News Incorporated, Oklahoma
City, OK

Government Research Institute of
Western New York Inc., Buffalo, NY

Grand Avenue Substance Abuse
Prevention-Education Center,
Dequincy, LA

Grand View Industries Inc., Grand
Junction, CO

Grant Hussey Foundation, Eden Prairie, Homeless Veterans Action Corporation,

MN
Grantme Entertainment Inc., Miami, FL
Gratitude Retreat Inc., Greenville, SC
Great Artists Series, St. Louis, MO

Great Expectations I Inc., Nelson, MN  Horizon International Childrens Services

Greater Houston Renewal and
Development, Houston, TX
Greek Spirit of Boston Association a

Non-profit Corporation, Jamacia Plain,

MA

Grosse Pointe Public Schools
Foundation, Grosse Pointe, Ml

Growing Need Inc., Batavia, IL

H O S T Youth Shelter Inc., Lagrange,
KY

Hacemos Scholarship Foundation,
Dallas, TX

Haiti Resource Cosortium International
Inc., New York, NY

Hampton Roads Public Transportation
Alliance, Hampton, VA

Hand in Hand Early Childhood Center
Inc., Lowville, NY

Happy Child Mission, Carrollton, TX

Harlem Empowerment Zone Arts
Industry Council Inc., New York, NY

Harlem Institute, New York, NY

Harrison Educational Foundation
Incorporated, Harrison, NY

HBHCI HUD 1 Inc., New Port Richey,
FL

HBHCI HUD 2 Inc., New Port Richey,
FL

HBHCI HUD 3 Inc., New Port Richey,
FL

Healthy Intercollegiate Visions Coalition,
Raleigh, NC

Heart Sparks, Louisville, KY

Heartland Telecommunications
Consortium Inc., Huron, SD
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Henry S Baird Parent-Teacher
Organization, Green Bay, WI
Heritage South Commercial

Inter-Act, Cicero, IL
Interactive Visual Technologies Center of
North Carolina Inc., Raleigh, NC

Revitalization Association, Toledo, OH Intercessions Child Welfare Agency,

Counties Inc., Sarasota, FL
Hicksville High School Band Parents
Association Inc., Hicksville, NY
Hidden Theater, Minneapolis, MN
Higher Plains Ministry Inc., Atlanta, GA
Highland Rim Residential Services,
Tullahoma, TN
Historic Savage Mill Inc., Savage, MD
Holistic Managed Care Services Inc.,
Chicago, IL
Homeless Empowerment Project Inc.,
Cambridge, MA

Tuscaloosa, AL
Hoosh Doh DIl to Development Inc.,
Pinon, AZ

Chicago, IL

International Center for Clubhouse
Development Inc., New York, NY

International Center for Management
Decisions Inc., Ithaca, NY

International Childrens Centers Inc.,
Chicago, IL

International Commission for Joint
Projects in Modern Russian History,
New York, NY

International Tzedakah Foundation Inc.,
Milwaukee, WI

lowa Prairie Network Inc., Mason City,
1A

Irish Dance Teachers Association of
North America Inc., Irvington, NJ

Jasper Pride Inc., Jasper, TX

Hope Thru Horses, New Bury Park, CA Jewel County Arts Council Inc.,

Inc., Buckner, KY

Housing Program Administrator Inc.,
Washington, DC

Hughes Neighborhood Housing Inc.,
Wheaton, MD

Hunnewell School Parent-Teacher
Organization Inc., Wellesley, MA

lllinois Partners for Social & Economic
Development, Chicago, IL

lllinois Philippine Medical Society,
Oakbrook, 1L

Immaculate Conception Church-St. Paul

Mission Chapel Restoration,
Douglassville, PA

Indian World Inc., Detroit, Mi

Information Networking and
Communication Association, Bronx,
NY

Inmate Family Services Inc.,
Philadelphia, PA

Innovation Cities Development
Corporation, Jackson, NJ

Mankato, KS

Jewish Association on Aging, Pittsburgh,,
PA

Joanco Development Inc., Anoka, MN

Jordan High School Athletic Booster Inc.,
Durham, NC

JTD Homes Inc., Orangeburg, SC

Julius Humann Elementary School Parent
Teacher Organization, Lincoln, NE

Kansas Leadership Forum Inc.,
Manhattan, KS

Kansas University Ophthalmic
Foundation, Kansas City, KS

Keeper of the Plains Scholarship Board
Inc., Enid, OK

Kenai Peninsula Opportunities
Incorporated, Kenai, AK

Kendall Khoury League Inc., Miami, FL

Kids Island Inc., Poquoson, Va

Kids Kastle Inc., Chicago, IL

Kids Voting Horry County Inc., Myrtle
Beach, SC

Kid works Inc., Easton, MD

Innovative Horizons Inc., Bartlesville, OK Kidz Xpress, Orangeburg, SC

Inside the Nonprofits Charitable Trust,
New York, NY

Kindergarten Association of Connecticut
Inc., Branford, CT

Institute for Child and Adolescent SexualKing of Kings Community Center,

Health Inc., Minneapolis, MN
Institute for Community Development,
Richmond, VA
Institute for Mediation Training, La
Grange Park, IL

Institute for Peaceable Community Inc.,

Cambridge, MA
Institute for Systemic Change in
Education, Ann Anbor, Ml

312

Fresno, CA

Kip Laxson Ministeries Inc., Columbia,
MO

Knob Noster Panther Athletic Booster
Club, Knob Noster, MO

Korean-American Gospel Foundation,
Greenville, SC

L Alliance Francaise de Panama City
Inc., Panama City, FL
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La Pradera Park Council Inc., Phoenix, A4ts classification as a public charity or as aate and the resulting permissible range of
Lake County Youth Orchestra, Grayslakeprivate operating foundation, the Internainterest rates used to calculate current lia-

IL

Lamokin Village Resident Council Inc.,

Chester, PA

Latinos for a Better Brooklyn Inc.,

Brooklyn, NY

Leadership Albany Inc., Albany, GA
Leadership Monterey Peninsula Inc.,

Monterey, CA

Leonard Eisner Memorial Committee
Inc., New York, NY

Liberty House Inc., Manchester, NH

Life International Inc., Clarksville, IN

Life Line International, Seattle, WA

Revenue Service will issue a ruling or debility for the purpose of the full funding
termination letter with the revised classidimitation of § 412(c)(7) of the Internal
fication as to foundation status. GrantorRevenue Code as amended by the Om-
and contributors may thereafter rely uponibus Budget Reconciliation Act of 1987
such ruling or determination letter as proand as further amended by the Uruguay
vided in section 1.509(a)—-7 of the Incomé&ound Agreements Act, Pub. L. 103-465
Tax Regulations. It is not the practice of GATT).
the Service to announce such revised clas-The average yield on the 30-year Trea-
sification of foundation status in the Interssury Constant Maturities for July 1999 is
nal Revenue Bulletin. 5.98 percent.

The following rates were determined
for the plan years beginning in the month

Weighted Average Interest Rate ~ Shown below.

Lifequest International, Seattle, WA Update
Lincoln Larimer Lemington Belmar
Citizens Revitalization Development, Notice 99-39

Pittsburgh, PA
If an organization listed above submits Notice 88—73 provides guidelines for
information that warrants the renewal ofletermining the weighted average interest

90% to 105% 90% to 110%
Weighted Permissible Permissible

Month Average Range Range
August 6.01 5.41t06.31 5.41t06.61

Drafting Information

this notice, call (202) 622-6076 between
2:30 and 3:30 p.m. Eastern time (not a

The principal author of this notice istg||-free number). Mr. Newman’s number
Todd Newman of the Employee Plans Diis (202) 622-8458 (also not a toll-free
vision. For further information regardingnumber.

1999-34
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) modified because it corrects a publishedubstance of a prior ruling, a combination
that have an effect on previous rulingposition. (Compare witlamplifiedand of terms is used. For examplmodified
use the following defined terms to deelarified, above). and supersededlescribes a situation
scribe the effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharmseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undel prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

H H E.O—Executive Order. PHC—Personal Holding Company.
AbbreV|at|0nS ER—Employer. PO—Possession of the U.S.
Thelfollow(ijng_I?bbreviations in C_Urlrembllfsﬁ ?jn'd f?{'ERISA—Emponee Retirement Income Security Act.PR—Partner.
réwue”r;i::se will appear in material published in t C e Executor. PRS—Partnership.

F—Fiduciary. PTE—Prohibited Transaction Exemption.
A—Individual. . :

) FC—Foreign Country. Pub. L—Public Law.
gflifc.gwelscence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
BE nBIVI ;J_a_' FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BK_BenE clary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.

—Bank. . .
F.R—Federal Register. S—Subsidiary.
B.T.A—Board of Tax Appeals.
C —individual FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.
N y . FX—Foreign Corporation. Stat—Statutes at Large.
C.B—Cumulative Bulletin. GCM CQ:]_ pr 's M d T ‘C i 9
CFR—Code of Federal Regulations. .C.M—Chief Counsel’s Memorandum. —Target Corporation.
Cl—City. GE—Grantee. T.C—Tax Court.
COOP—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.
CY—County. IC—Insurance Company. TFR—Transferor.
D—Decedent I.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.
DE—Donee. LP—Limited Partner. TR—Trust.
Del. Order—Delegation Order. LR—Lessor. TT—Trustee.
DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.
E—Estate. O—Organization. Y—Corporation.
EE—Employee. P—Parent Corporation. Z—Corporation.
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